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Those of you with even a passing familiarity with the Courts system in Australia will appreciate that it is based primarily on an adversarial model of dispute resolution, in common with the British system from which it derives.  In essence, it is a system which assumes that the best way to resolve all questions is by evidence and argument on both sides before an independent arbiter, whether a Judge or jury, who will then decide them.


It is arguable whether that is the best way to resolve disputes of any kind.  It is even more arguable whether it is the best way to resolve questions involving specialist scientific or technical expertise.  Why is that the case?


First, the adversarial system results in such questions being put to the Court as a clear cut dichotomy between opposing views, when, in fact, many scientific or technical questions do not lend themselves to characterisation in that way.  Whether, for example, discharge of a particular kind of substance to the atmosphere will damage the environment does not admit of a yes/no answer.  It is often a question of degree, and any scientific answer would normally be hedged about with a great many qualifications.  Thus, care needs to be taken when questions of this kind arise in Court proceedings.


Second, an increasing number of scientific and technical questions arising in litigation are of a level of complexity which may be beyond the understanding of the average Judge or jury without careful explanation in plain language.  Presentation of such questions in an adversarial environment can increase the risk of misunderstanding by a Judge or jury.


Finally, an adversarial contest between experts, with cross examination on all sides by barristers who, like the Judge, may know little or nothing about the subject, or have a recently acquired veneer of knowledge, takes a lot of time and a lot of money to produce what may ultimately be an unsatisfactory result.


In an ideal world, if we had the opportunity to start afresh in designing a system for resolving disputes involving scientific and technical questions, we might well decide that the best approach would be to let an expert, or a panel of experts, decide such questions.  The establishment of the South Australian Environment, Resources and Development Court reflects a recognition, by Parliament, the Executive and the Judiciary, that in the complex areas of land use and environmental protection and management, there is value in combining elements of the traditional adversarial system with the notion of an inquiry by experts.  Thus we have hearings conducted by a Court which is made up of both Judges and of experts in a number of areas relevant to the Court’s jurisdiction, including town planners, engineers, architects, and scientists.


At the time of its establishment, in 1993, the stated objectives for the Court were that it:

(
be capable of determining planning, technical and legal issues together in appeals and enforcement proceedings;

(
provide for proper scrutiny and assessment of development proposals;

(
have procedures which were inexpensive, expeditious and informal;

(
recognise and safeguard the rights of the individual;

(
ensure that its decisions were in the public interest;

(
have a composition which was specialist and expert;

(
discourage formality; and

(
recognise that parties might prefer to proceed with an appeal by way of written submission only.

The jurisdiction of the Court is, as its name suggests, directed primarily towards land use, resource management and environmental disputes.  The principal statutes for which the Court has jurisdiction are:

(
the Development Act; 

(
the Heritage Act; 


(
the Environment Protection Act;


(
the Water Resources Act;


(
the Irrigation Act; and


(
the Native Title (South Australia) Act.


Key differences between the Environment, Resources and Development Court and traditional courts are:


(
an approach which is inquisitorial as well as adversarial;

(
alternative dispute resolution mechanisms which are embedded in the Court’s processes;

(
membership which include both Judges and Commissioners with specialist expertise; and

(
informal procedures. 


The Court has two full-time Judges, both of whom are also appointed Judges in the District Court.


Because the greater part of the Court’s work is disputes involving land use issues, the three full-time expert members of the Court (called “Commissioners”) all come from a town planning background, and hear the majority of cases sitting alone.  The Court also has some 25 part-time Commissioners, expert in a range of disciplines relevant to the Court’s jurisdiction, who can be called upon to sit as members of a bench to hear a matter in which their particular area of expertise is relevant.


Where a member of the Court is expert is an area the subject of litigation, it is arguable that there is little or no need for expert evidence in that area, insofar as the expert member of the Court is not influenced by being associated with either side of the dispute, and is therefore capable of being truly objective.  Invariably, however, parties elect to call their own experts.  I will return to this issue later in the paper.


Despite the fact that an expert called by a party to proceedings before the Court clearly has been engaged on the basis that his or her opinion supports the position of that party, the Court has made it clear that expert witnesses are not advocates for the party employing them, and have an overriding duty to assist the Court in matters relevant to their area of expertise.  These views are reflected in its Practice Direction, “Guidelines for Expert Witnesses”.

“5. 
General Duty to the Court

(   An expert witness has an overriding duty to assist the Court on matters relevant to the expert’s area of expertise.

(
An expert witness is not an advocate for a party.

(
An expert witness must truthfully, objectively and fully express his or her expert opinion, without regard to any views or influence which the person retaining or employing the expert may have or seek to exercise.”


The report of any expert called to give evidence to the Court must be in writing, and provided both to the Court and the other party or parties at least 5 clear business days prior to the date of the hearing.  The evidence in chief of that expert, other than by leave of the Court, is given by the tendering of his or her statement of evidence and confirmation under oath that the statement tendered is that which he or she prepared.


The guidelines also address the form of the written report:


“6.
The Form of the Expert Evidence
(
An expert’s written report must give details of the expert’s qualifications, and of any policy document or other literature or material used in making the report.

(
All assumptions made by the expert must be clearly and fully stated and appropriately identified as assumptions.

(
The report must identify who carried out any tests, calculations or modelling upon which the expert relied in compiling the report, and give details of the qualifications of the person who carried out any such test, calculation or modelling.  The premise upon which a test, calculation or computer model is based, should be stated.

(
Where several opinions are provided in the report, each such opinion must be fully expressed.

(
The expert must give reasons for each opinion.

(
At the end of the report the expert must declare in writing that “[the expert] has made all the inquiries which [the expert] believes are desirable and appropriate and that no matters of significance which [the expert] regards as relevant have, to   [the expert’s] knowledge, been withheld from the Court.”

(
There must be summarised in the report, the following:

(i)
all instructions (original and supplementary and whether in writing or oral) given to the expert which define the scope of the report;

(ii)
the facts, matters and assumptions upon which the report proceeds; and

(iii)
the documents and other materials which the expert has been instructed to consider.

(
If, after the exchange of reports, or at any other stage, an expert witness changes his or her view on a material matter, the change of view must be communicated in writing, without delay, to each party to whom the report of the expert witness has been provided and, when appropriate, to the Court.

(
If an expert’s opinion is not fully researched, because the expert considers that insufficient data is available, or for any other reason, this must be stated with an indication that the opinion is no more than a provisional one.  Where an expert witness who has prepared a report believes that it may be incomplete or inaccurate without some qualification, that qualification must be stated in the report.

(
The expert must make it clear when a particular question or issue falls outside his or her field of expertise.

(
Where an expert’s report refers to photographs, plans, calculations, analyses, measurements, survey reports or other extrinsic matters, these must be provided to each other party at the same time as the exchange of reports.”


Notwithstanding the caveats expressed in the Court’s Practice Directions, there is a strong element of adversarial bias in much of the expert evidence put before the Court.  When an expert is engaged (invariably after careful probing by the client and/or the client’s lawyer to ascertain the consistency of that expert’s views with the case to be put for that client) there is an expectation on the part of the client that that expert’s opinion, not only as expressed in his or her statement of evidence, but as further articulated under cross examination, will be unequivocally supportive of the client’s case.

On more than one occasion the Environment Resources and Development Court, and its predecessors, the Planning Appeals Tribunal and the Planning Appeal Board, have been critical of experts who are unwilling to concede any deficiencies at all in their client’s case.  As early as 1989 the Planning Appeal Board had this to say about the role of expert witnesses (apologies for the gender-specific language):

“…An expert witness, like any ordinary witness, may give evidence of pure facts, but his principal function as an expert is not to relate facts but give evidence of his opinion.  The expert witness is the only kind of witness who is allowed to state his opinion.  The opinion must be the expert’s own opinion.  It is of little use to this Board or to a Court unless it is carefully formed.


Like any other witness, an expert witness, should carefully listen to a question asked of him, answer exactly that question, truthfully and as shortly as possible, without any concern at all for the apparent consequences of the answer.  To the expert witness, in answering a question, it should be a matter of complete indifference what the Board believes about his answer.  The expert is before it simply to tell the truth and to give his opinion and what weight the Board attaches to his evidence should be absolutely no concern of the expert.

….


It may be that in the course of, and perhaps as a consequence of, being asked questions, an expert witness may be persuaded to a contrary opinion.  If that happens the expert should admit it.


An unfavourable impression can so easily be given by an expert witness who considers for some reason or other, which no longer appears from his answers to questions to be justified, that he should not budge from the opinion he expressed in the first place.  If during his evidence an expert witness becomes convinced that his first opinion was not quite so good as he first thought, then he should say so.


A court or tribunal will, from a nature of things, take much more notice of a man who concedes that, on second thoughts, perhaps he was not quite right on a point than it will of a man who obstinately refuses to concede what has patently been made out as a good point against him but looks around for reasons for supporting something that is all too obviously, from his own words and perhaps his demeanour, no longer supportable.  An expert witness should always concede, in such a situation, what he genuinely thinks ought to be conceded.  One does far less harm that way than by sticking to something which is untenable.1”



More recently, a full bench of the Environment, Resources and Development Court commented unfavourably on the fact that a consultant planner called as an expert witness in proceedings before the Court had previously acted as an advocate for the development the subject of those proceedings.  The Court said:

“We do not accept that the role of a professional … expert, in preparing and giving evidence to this Court, should extend to being an advocate for his or her client’s proposal …. We comment thus because it seems to us that the credibility of the evidence of a professional expert in this Court might be affected by evidence that tends to show that the same professional expert, by his action prior to the matter coming to this Court, clearly acted as an advocate for his or her client’s proposed development and not as an independent professional expert.2” 


In the same matter, the Court was also critical of the use of imprecise, and in one case, emotive language by several expert witnesses, as well as their willingness to express opinions on subjects which lay well outside their respective areas of expertise.


The Court’s expectations of expert witnesses can be summarised briefly:


(
opinions put to the Court must be yours, not your clients;

(
questions should be answered truthfully and as briefly as possible; where a ‘yes’ or ‘no’ will suffice, don’t gild the lily;

(
where your answer has to be qualified, state your qualifications plainly and succinctly;

(
answer all questions put to you without any regard for the potential consequences;

(
be ready to concede that your view on a particular question has changed where the course of questioning or evidence put forward by another party suggests that your written opinion is not as soundly based as you first thought;

(
avoid giving expert evidence in circumstances where you have had a prior involvement with a matter before the Court, such as could give rise to the perception that you were pre-disposed to the opinion you are to put to the Court;

(
avoid imprecise or emotive language; and

(
don’t stray outside your area of expertise.  When a question requires a response which is beyond your expertise, decline to answer on that basis.  You are not expected to know everything!


Despite the unequivocal terms used by the Court in describing the role and responsibilities of expert witnesses, the problem of adversarial bias continues to surface in many of the matters heard by the Court.  That is not to say that the opinions expressed are necessarily dishonest, but rather, subtly, and sometimes even subconsciously, shaded in favour of those experts’ clients.


In many jurisdictions, including our own, attention is being focussed on measures to combat this tendency.  Some of the measures being considered include:


(a)
leave of the Court being required for the calling of any expert;

(b)
limitation of the number of experts whose evidence may be received on any one question;

(c)
a pre-hearing meeting of experts, following exchange of statements, to narrow the areas of disagreement, and to prepare a report for the Court stating areas of agreement and disagreement, and the reasons for the latter;

(d)
appointment by the Court of a single expert on any particular area of dispute, that expert being selected by the Court from a list agreed by the parties; and

(e)
swearing and hearing the evidence of experts together, with the opportunity for those experts to question each other, a practice known in judicial circles as “Hot Tubbing” .

One of the principal disadvantages of most, if not all, the above measures is that they are likely to occur too late in the ligation process to avoid polarization of views.  Additionally, appointment by the Court of a single expert on a particular issue creates problems of equity in circumstances where a party is unrepresented and unable to afford to pay an expert.  More than half the matters heard by the Court involve at least one unrepresented party.  It is not uncommon, even in relatively minor matters, for a Council to engage not only legal counsel, but two or more experts.  To visit half the cost of those experts on an impecunious litigant would be an affront to justice.  In such circumstances, the Court is greatly assisted by being able to call upon its own expert members in order to ensure that the interests of such a litigant are not invariably swamped by a flood of expert evidence supportive of the other side.

Some of you have no doubt had the experience of giving expert evidence to the Court in planning appeals.  I cannot over-emphasise the importance, both to the fair and expeditious disposal of matters before the Court, and to the maintenance of your own professional credibility, of preparing and giving your evidence in a way which truly reflects your professional opinions and which is not coloured by the views and interests of the party employing your services.

1 Regano Industries v Director of Planning and Meadows District Council (1969) SAPR 89


2 Barossa Region Residents v D.C. Angaston and Grosser (1996) EDLR 667





