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RUSSELL & ANOR v CITY OF HOLDFAST BAY 
[2005] SAERDC 53 

 
THE COURT DELIVERED THE FOLLOWING JUDGMENT: 
 

1 By development application dated 19 October 2004, LR & AJ Russell (the 
appellants) applied to the City of Holdfast Bay (‘the Council’) to construct 2 two 
storey semi-detached dwellings at 1 Bond Street, Somerton Park (‘the subject 
land’). The proposed development will involve the demolition of the existing 
dwelling. In due course the Council refused consent and advised the appellants of 
the reasons for its decision in the decision notification dated 8 February 2005. 

2 Arising from the conference held pursuant to s16 of the Environment 
Resources & Development Court Act 1993, was an agreement by the parties to 
present the substance of their cases by tendering written statements to the Court. 
As in other matters before this Court, the parties accompanied it on the view of 
the subject land and the general locality. 

3 The plans for the proposed development were received by the Court as 
Exhibit A1. On the view, Mr Russell tendered an amended front elevation plan. It 
was received by the Court as Exhibit A3. Mr Russell’s statement and the 
amendments to that statement are Exhibits A2 and A4 respectively. The 
Council’s book of documents, the statement of the Council’s expert planner 
Mr Adcock and his amendment to that statement are marked Exhibits R1, R2 and 
R3 respectively. 

4 The essential features of the development as finally proposed are depicted 
on the plans attached to this decision. The proposed development is for 2 two 
storey semi-detached dwellings (Schedule 1, Development Regulations 1993). 

5 The subject land is rectangular in shape with a frontage of 21.34 metres and 
a depth of 32.61 metres. It has a slight down slope from Bond Street toward its 
rear. I accept Mr Adcock’s calculations when he put the area of the subject land 
at about 696 square metres. Each dwelling will occupy a site which has a 
frontage of 10.67 metres, a depth of 32.6 metres and an area of 349 square 
metres. 

6 Mr Adcock prepared a ‘locality’ plan to which reference is made in his 
statement of evidence. To the extent that the area so defined generally 
encompasses those properties that are within the ‘immediate locality’ (which 
term is used in the relevant development plan), Mr Adcock’s approach to the task 
is appropriate. However, because the relevant provisions for the Residential A 
Zone within which the subject land is situated, inter alia, require new residential 
development be related in various ways with the character of that zone or ‘area’, 
it is necessary to have regard to several properties further along Bond Street, 
North Street and Scarborough Street. 
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7 Mr Adcock describes the development in his locality thus: 

Dwellings in the locality comprise a mix of single and two storey buildings, and detached 
and semi-detached dwellings. With the exception of the dwelling adjacent to the subject 
land to the east, the other three two storey buildings are all relatively newly constructed 
semi-detached dwellings, and present a distinctive character and form to the remaining 
older single story detached dwellings that comprise the locality.  
 
… Generally the new housing stock provides a contrasting contemporary built form and 
appearance to the original housing stock in the locality. 
 

8 On the view it became apparent that two single storey dwellings in 
Mr Adcock’s locality were not as they appeared outwardly. In one case 
(immediately to the east of the subject land) a building in the nature of a ‘granny 
flat’ was located at the rear of the main dwelling. In another, the building appears 
to have been divided into two or three smaller dwellings. Nevertheless, the 
properties within and outside of Mr Adcock’s locality displays a built form 
character much as he describes. 

9 The relevant Development Plan applicable to the area of the Council is the 
version dated 25 September 2003. The subject land is depicted on Map HoB/7. 
As I have said it is within the Residential A Zone (‘the Zone’). In all, the 
Development Plan for the Council establishes 13 residential zones. They are 
differentiated in their purpose and intent in a variety of ways including the 
predominant form and density of dwellings sought for particular areas and a 
range of performance measures to be applied to residential development such as 
allotment area and dimensions, building height, setback distances and design 
features. In addition to the provisions for each residential zone is a range of 
guidelines specific to residential development and to development generally in 
respect of matters such as development form, appearance and building setbacks. 

10 The starting point in the assessment of the proposed development involves 
the task of distilling the intent and purpose of the Zone. All three stated 
objectives are relevant in these proceedings. It is a zone in which the ‘desired 
character [is] distinguished by predominately detached dwellings located on sites 
of varying size’ (Objective 1). Objective 3 envisages an increase in the number 
of dwellings in the zone as a ‘result of small-scale infill development and 
redevelopment’. The maintenance of residential amenity of the area in which a 
development is proposed through ‘additional street tree planting and substantial 
front garden landscaping’ is the stated intent of Objective 2. 

11 The way in which these objectives and supporting principles are applied is 
assisted by the introductory text for the Zone. The role that the existing character 
of an area has in the assessment of development is expressed thus:  

The Residential A Zone covers a significant proportion of the Brighton area and is 
intended to retain the existing character of the area while allowing for limited residential 
infill and redevelopment. (emphasis added) 
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12 In respect of development proposals intended to increase the number of 

dwellings in an area (often referred to as ‘urban consolidation’, ‘infill’, 
‘redevelopment’ or ‘medium density residential development’) the introductory 
text provides the following guidance: 

Additional minor infill and redevelopment opportunities exist within the zone. Such 
development activity should predominantly involve the creation of hammer-head 
allotments, the development of the rear of allotments having dual road frontages, the 
development of lane frontages and the development of group dwellings at the rear of 
developed allotments. These types of infill development will allow the most important 
element of the residential character of the area to be retained, that is, streetscapes of 
predominantly detached dwellings, while allowing for an increase in the number and 
variety of dwellings within the zone. (emphasis added) 

13 The purpose and intent of the Zone established in the aforementioned 
Objectives are repeated in Principles 1, 2 and 3. There are other provisions that 
are relevant. Principle 7 establishes a minimum site area of 325 square metres for 
semi-detached dwellings. Principle 10, applied in this case, urges the frontage of 
a site to be ‘not less than 75 percent of the average site frontages in the 
immediate locality … and in any event should be not less than 12 metres …’. 
The ‘immediate locality’ is defined in this principle as being the area ‘within 
100 metres of the subject site in the same street’. 

14 Principles 11, 12, 13, 17 and 20 deal with particular design guidelines 
relevant to the subject development. They are expressed thus: 

11  Development should generally be single-storey and should not exceed two-storeys 
in height (the vertical wall height at any point, excluding gables, should not exceed 
seven metres above natural ground level). 

12  Two-storey developments are encouraged to minimise the apparent bulk of their 
built-form by incorporating the second storey within the roof line. 

13  To ensure a reasonable separation between dwellings, to minimise the potential for 
overshadowing of adjacent dwellings, and to create attractive streetscapes, 
dwellings, ancillary buildings, garages and carports should be set-back not less 
than the following minimum distances from site boundaries and as illustrated in 
Table HoB/3, Figure 2: 

… 

17  Development should generally accord with the design and appearance prevailing in 
the locality as described in the introduction to the Residential A Zone and 
particularly as it relates to dwelling siting, set-backs, massing and roof pitch. 

… 
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20  

• 

• 

• 

• 

• 

The frontage of a dwelling site, other than the driveway area should be landscaped. 
Landscaping may comprise a combination of vegetation and paved surfaces, 
however paving should not constitute more than half of the area between the site 
frontage and the forward most building alignment of a dwelling, and driveway 
width should not exceed 30 percent of the frontage of the site, as illustrated in 
Figure 3, Table HoB/3. 

15 In addition to the Zone specific provisions there are several Objectives and 
Principles that apply generally to residential development. It is established law 
that all relevant provisions are to be taken into account. If there is a conflict 
between the general and specific, those more specific to the zone should be 
preferred unless there are compelling reasons not to do so. The provisions within 
this section of the Development Plan of relevance include Objectives 27, 28 and 
83 and Principles 48, 49, 57, 58, 59, 60, 67, 70, 73, 189, 191, 199 and 200. I have 
taken them all into account in the assessment.  

16 Mr Russell’s statement contends that the terms of the Development Plan are 
concise and that the proposed development has been drafted ‘specifically in 
accordance with its provisions’ (Exhibit A2 p17). He opined that particular effort 
has been put into its design and concluded that ‘any other form of 
redevelopment… could be considered contrary to the provisions and intent of the 
Plan.’ After reading his statement very carefully it appears to me that the 
principal (but not the only) aspects within it which lead to these conclusions are 
as follows: 

Reliance upon Objectives 27, 28 and 34 as the sole support for the 
replacement of his dwelling with a development of higher density. 

A view that, since a land division for each dwelling is not part of the 
proposal, the subject land as a whole should be considered the ‘site’. It 
is on this basis that he contends the provisions of Zone Principles 10 
and 20 have been met. 

A view that the proposed development has the effect of, or is superior 
to, one in which the second storey is within the roof line (Zone 
Principle 11). On this basis he contends that Council Wide Principle 
24 rather than Zone Principle 13 should apply to side setback 
distances. 

Since the Zone is not intended to be set aside exclusively for detached 
dwellings and there are presently in the immediate locality three 
examples of development similar to that proposed, those provisions 
which urge development to be related to adjacent and local dwellings 
has been met. 

The street tree that is to be removed as a consequence of the 
development is to be replaced. 
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17 Using following extracts from his statement (Exhibit R2) is a convenient 

way to summarise Mr Adcock’s opinion: 

As a residential re-development, the proposal meets broad residential objectives for infill 
development and housing diversity. Semi-detached dwellings are a form of development 
that can meet these requirements. A number of features of the proposal meet the 
quantitative requirements for residential development in the zone, such as provision of 
private open space, car parking, street set-backs, and site area (and accordingly are not 
detailed herein). However a number of other provisions of the Development Plan are not 
met by the proposal and it is necessary to balance these. 

… 

… it is my opinion that the proposal does not meet a number of critical provisions for the 
Zone, namely the form and appearance of development, character of the locality, and the 
desired streetscape. These provisions are clear and specific in the Development Plan, and 
are there because they distinguish the kind of development appropriate in the Residential 
A Zone from other zones in certain ways. If the development proceeded in the form 
proposed it would mean the objectives for this locality would be substantially 
compromised. 

It is noted a certain amount of infill development has already occurred in the locality, 
which in some respects already detracts from the appearance, character and streetscape 
provisions for the zone. However, the character of the locality on balance still remains 
within the prescriptive objectives for the Zone, whereas with the introduction of another 
such development, I believe that balance will change and the character of the locality will 
be substantially compromised. 

18 The main factor that led Mr Adcock to so conclude is to be found in his 
view expressed on p12 of Exhibit R2 to the effect that the redevelopment of the 
land by a building of the form proposed would transform the locality from one in 
which the broad zone objectives which are evident in the existing development 
(and which is sought to be retained) to one of a more intensely developed 
character in which the desired streetscape and pattern of development would be 
lost. The main contributors to the transformation, he opined, reside in the side-
by-side building form (rather than a hammerhead form of development) and the 
failure of the subject land to accommodate two sites which meet the minimum 
width. The consequence, he says, can be observed in the dominance of the 
driveways within the streetscape and the inadequate space between the existing 
dwelling to the east and the proposed building. 

19 That the proposed development meets many numerical provisions in the 
Development Plan is acknowledged. Those measures include the site area for 
each dwelling, car parking spaces, site coverage and private open space. Also, 
the fact that the proposed development achieves the broad residential objectives 
established in Council Wide Objectives 27 and 28 and Principle 48 is a factor for 
consideration. The central issue is, however, whether the proposed development 
and, in particular, the form of the building and its arrangement on the subject 
land meets, to an adequate extent, the intent and purpose of the Zone.  
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20 The task of determining the appropriateness of a proposed development has 

been addressed on many occasions no more so than by Debelle J in his judgment 
in the matter of Mitcham CC  v Freckman & Ors (1999) 74 SASR 56. At para 18 
His Honour remarked as follows: 

Given that it is manifestly impossible to make provision in the Development Plan for 
every kind of development, the ultimate criterion by which a proposal might have to be 
judged is whether it is conducive to the desired character and amenity of the zone. The 
less conducive it is, the less likely that it might merit planning approval. 

21 The purpose and intent of the Zone is, in my view, clearly expressed in the 
Development Plan. I accept the proposition put to the Court by Mr Russell that 
the Zone is not intended to accommodate exclusively detached dwellings. I 
accept also that Principles 11 and 12 leave open the possibility of the 
establishment within the Zone of a two storey building. However, the provisions 
for the Residential Zone when read as a whole make it clear that the preferred 
form and character of development for achieving the stated purposes in 
Objectives 1 and 3 is not the form proposed by Mr and Mrs Russell. The 
preferred or ‘predominant’ form of development would be realized through ‘the 
creation of hammer-head allotments, the development of the rear of allotments 
having dual road frontages, the development of lane frontages and the 
development of group dwellings at the rear of developed allotments’ (refer 
para 12). 

22 In circumstances where the character of the locality in which a proposed 
development is situated had been altered to the point where it is manifestly 
impossible to attain the stated objectives, a case could be made for granting 
consent to a development of a kind different from the stated intention of the zone. 
Is that the case here? There is little doubt that the proposed development is not a 
kind commonly referred to as a ‘first intrusion’. There are others of its (generic) 
kind in the near vicinity to the subject land. Having made careful observations on 
the view I have reached the conclusion that the character of the locality identified 
by me is nearing, but has not reached, the point of transition from that which is 
stated to be desired to one having a more mixed and intense residential character. 
Overall, the residual character is still generally in accord with that described in 
the provisions for the Zone and is a character that should be retained and 
enhanced in any future development. 

23 Having considered all that has been put before me, I find that the proposed 
development is not of a type that is conducive to the retention of the existing 
character or the attainment of the stated objectives. The form of development 
necessitates the formation of large and wide driveways and small gardens within 
the streetscape, which features are in substantial conflict with Zone Objective 3. 
The conflict is not assisted by the narrow frontage of each ‘site’ (see Schedule 1, 
Development Regulations 1993) for each dwelling, which frontage is well short 
of the numerical standard and shorter again, on the evidence of Mr Adcock, if the 
averaging approach in Principle 10 were to apply. The built form is a far cry 



 
 

 ERDC No. 62 of 2005 

 7  

 
from that which is intended in Zone Objective 1. Nor is it one that is 
contemplated in Zone Principle 12. The proposed development will not have the 
form of a detached dwelling nor a building form that might be regarded as one 
reasonably in sympathy with that which is intended. 

24 I sensed, in Mr Russell’s statement, a sense of frustration arising out of past 
decisions of the Council from which came the construction of dwellings in the 
locality similar in appearance and scale to that which is proposed. It is well 
established that the existence of precedents that are at odds with the stated 
intentions of a zone cannot be called in support of new proposals unless ‘the 
character of a particular locality has been so altered by a succession of planning 
decisions as to bring into question the relevance of existing policies …’ (Dal 
Pra v Happy Valley CC [1995] EDLR 107). As I have said, that is not the case. 

25 The appeal is dismissed. The decision of the Council is confirmed. There 
will be an order to that effect. 
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