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ENVIRONMENT AND PLANNING - ENVIRONMENTAL PLANNING - 

DEVELOPMENT CONTROL 

Preliminary jurisdictional point as to whether the varied residential flat building scheme put forward 

as a compromise in the course of the Court conference invokes the Lady Becker principle - that is, 

has it so changed the essential nature of the refused scheme that it is a new proposal - the loss of one 

building level and one dwelling gives rise to significant change to the internal layout of dwellings 

and to the car parking layout - the subject land and nature of the proposed development and its 

contemporary form and overall height and bulk is, however, essentially unchanged - the disposition 

of buildings and access arrangements are also consistent with the refused scheme.  

Held - the amendments proposed are permissible and do not invoke the Lady Becker principle - 

compromise scheme remitted to the Council for its reconsideration. 

Development Act 1993 (SA), referred to. 

City of Marion v Becker (1973) 6 SASR 13; Independent Holdings Ltd & Ors v City of Adelaide 

Planning Commission & Ors (1994) 63 SASR 318; Independent Holdings Ltd & Ors v City of 

Adelaide Planning Commission & Anor (1994) 176 LSJS 449; Hancock Developments v City of Tea 

Tree Gully (1985) 42 SASR; Eagle Rise Christian Centre Inc v City of Salisbury [2000] SAERDC 

45; Potter v City of Holdfast Bay [2004] SAERDC 14; Alderkerk Pty Ltd v City of Port Adelaide 

Enfield & EPA [2000] SAERDC 47; Crannage v City of Holdfast Bay [2001] SAERDC 51; Domenic 

Mittiga Pty Ltd v Adelaide City Council [2012] SAERDC 12, considered. 
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[2021] SAERDC 30  

 

THE COURT DELIVERED THE FOLLOWING JUDGMENT:  

1  Citify Pty Ltd (“the appellant”) lodged a development application with the 

City of Marion (“the Council”) under the now repealed Development Act, 1993 to 

construct 11, 3-storey dwellings in the form of two residential flat buildings at 411 

Morphett Road, Oaklands Park. The Council decision to refuse that application 

was appealed to this Court. A ‘compromise scheme’ was prepared by the appellant 

for the Council’s consideration in the course of the Court proceedings. At its 4 

August 2021 meeting, the Council Assessment Panel (“CAP”) declined to consider 

the compromise scheme on the grounds that it offended the “Lady Becker”1 

principle, that is, the compromise scheme so altered the essential nature of the 

refused scheme that it was a new matter which could not be considered without the 

appellant lodging a fresh development application.  

2  The appellant seeks to rely on the compromise scheme in the appeal 

proceedings before this Court and, as a preliminary matter, have this Court 

overturn the Council decision that the Lady Becker principle is invoked.  

Background 

3  Given the preliminary nature of this proceeding, and the limited scope of the 

matters in dispute, the relevant background material is essentially confined to the 

features of the refused and compromise schemes.  

4  Briefly, and for context only, the land the subject of these proceedings lies 

towards the southern end of Morphett Road, at Oaklands Park, some 100m from 

its termination at the Diagonal Road junction, and proximate also to the nearby 

Oaklands train station. It is a regularly-shaped landholding2 with the exception of 

its angled rear, or eastern, boundary. The land enjoys an 18.28m frontage to 

Morphett Road and a depth of up to 58.9m, having a total land area of some 

1,056m².  

5  A Coles supermarket lies directly opposite the subject land on Morphett 

Road, with the Warradale Hotel located a short distance to the north, also on the 

western side of Morphett Road.  

6  The land falls within the Suburban Activity Node Zone of the Marion (City) 

Development Plan3 wherein the refused, and compromise, schemes require a 

Development Plan consent, on-merit. For processing purposes, both schemes are, 

 
1  City of Marion v Becker (1973) 6 SASR 13.  
2  As generally set out in Exhibit R1.  
3  The Development Plan edition relevant to this proceeding is dated 15 August 2019. 
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or would be, listed as Category 1, or non-notifiable, matters under the repealed 

Development Act, 1993.  

The Refused Scheme  

7  The refused scheme (Development No. 100/2020/2362) is detailed in the 

proposal plans of Gemma Lea Design Studio,4 described by the Council as being 

“two (2) three storey residential flat buildings: one comprising six dwellings and 

one comprising five dwellings, with associated landscaping”. Its key features are:  

• design features – three storey, contemporary-designed, dwellings (11 

of) are proposed in a combination of gable and skillion rooves in a 

palette of materials comprising face brick at ground level with a 

combination of texture rendered Hebel and fibre cement sheeting, and 

also steel-clad walls, and steel rooves in a mix of dark charcoal, silver 

and grey colours. A strong horizontal framing element is introduced 

throughout with the various balcony and feature steel framing/trellising 

elements, as well as contrast rendered banding of the buildings at the 

first and second levels;  

• dwelling layouts – the two bedroom dwellings5 are of a similar design, 

albeit customised for dwellings six, seven, 10 and 11. At ground level, 

two vehicle spaces are provided in stacked, or ‘jockey’, format, secured 

undercover behind a roller door – except that the second car space for 

dwellings six and seven are not undercover, and a single undercover car 

space (only) is provided for dwellings 10 and 11. The ground level, 

habitable space of each dwelling is limited to an entry, store and 

stairwell, together with rainwater tanks and bin storage facilities in the 

garage except dwelling 11. The first floor level of all dwellings is 

disposed as living areas and kitchen/dining with a balcony, whilst the 

upper-most level comprises two bedrooms and a bathroom, and, except 

dwelling 11, the master with en-suite and walk-in-robe;  

• access – vehicle access is proposed via a single, 6m wide, crossover on 

the land’s southern boundary. Pedestrian access is gained along the 

northern boundary where a 1m wide pedestrian path, linked to all 

dwellings’ entry porches, is proposed;  

• building setbacks –  refer Table 1; 

• site layout/features  –  a 2.24m gap is created between buildings one 

and two, where one dedicated visitor space is provided for. A feature 

steel trellis is to be placed over the driveway, central to its southern 

boundary opposite the building separation; and 

 
4  Exhibit R1, pp 41-55 incl.  
5  Dwelling 11 comprises two bedrooms plus a study.  
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• building height – the maximum total building height is 10.365m, being 

the height of the street-fronting gable element of dwelling one, and the 

upper-most gable ridge of dwellings eight and 10. The gabled rooves of 

dwellings seven, nine and 11 are some 200mm lower, whilst the skillion 

rooves of dwellings two to six inclusive are between 1m and 1.5m lower 

as I have scaled it.  

The Compromise Scheme 

8  The compromise scheme is set out in the plans of Gemma Lea Design 

Studio,6 PL.01-04, revision PD9 dated 23 September 2021 and PL.10, revision 

PD9 also dated 23 September 2021. As before, the nature of the proposal is 

residential flat buildings (two abutting buildings) comprising 10, two-storey, 

dwellings together with associated landscaping and site works. The key features 

of the compromise scheme are:  

• design features – the contemporary built design features are more 

simplistic involving a series of linked gable rooves extending much of 

the site depth and cantilevered at first floor over its expansive, hard 

paved carports, driveway and turning areas. A similar palette of 

materials is proposed, with texture rendered Hebel and fibre cement 

sheeting, steel cladding and ‘timber-look’ linings, together with steel 

rooves. Its colour palette again involves dark charcoal, silver and grey 

colours. As before, there is a strong horizontal banding, with its contrast 

off-white render band at the first building level, together with steel-

framed elements of the building cantilever;  

• dwelling layouts – as before, all proposed dwellings are of a similar 

two-bedroom design except for the customised dwelling 10 at the rear. 

At ground level two, side-by-side, covered car spaces are proposed for 

each dwelling (except dwelling 10). Habitable spaces at ground level 

comprise the entry hall and staircase, one bedroom, bathroom, store and 

laundry for each dwelling, except that a rumpus room is also proposed 

at ground level for dwelling 10. The upper level comprises a more 

compact kitchen/living area with the master bedroom, walk-in robe and 

en-suite, and north-facing balcony; 

• access –  as before, a single, widened vehicle crossover of no less than 

6m in width is proposed off Morphett Road on the land’s southern 

boundary, whilst a covered pedestrian entry of 0.9m wide along the 

northern side boundary is provided for. The vehicle crossover in this 

scheme is to be secured by a slatted sliding gate whose operational 

features have not been made clear; 

 
6  Exhibit A1. 
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• building setbacks – refer Table 1.   

• site layout/features – the single, independently-accessible, visitor 

parking space previously provided in the refused scheme is not retained, 

and the vehicle entry is to be secured with a sliding gate across its 

Morphett Road driveway. The proposed ground floorplate and location 

of vehicle and pedestrian access is comparable to that earlier refused, 

albeit the centralised feature steel trellising and building separation is 

no longer provided. Bin collection areas are no longer provided for 

within (most) garages, and are now proposed in two locations within its 

landscaped common areas. Somewhat greater provision is made for 

landscaping of the rear and southern side boundaries;  

• building height – a consistent maximum building height of 8.815m is 

adopted for all 10 proposed dwellings.  

The differences in setback can be summarised as follows:  

Table 1 

 GROUND LEVEL FIRST LEVEL 

 

SECOND 

LEVEL 

Northern 

(side) 

Boundary 

 

refused 

1m 

compromise 

0.9m 

refused 

1m 

compromise 

0.9m 

refused 

1.86m 

Eastern 

(rear) 

Boundary 

 

 

2m – 4m 

 

2.8m – 3.1m 

 

4m – 4.4m 

(less 2m wide 

balcony) 

 

3.4m – 5.1m 

(less 2m wide 

balcony) 

 

4m – 4.4m  

 

 

Southern 

(driveway) 

Boundary  

 

 

6.3m 

 

6.8m 

(carports) 

 

3.77m 

 

1.9m 

 

5.4m  

Western 

(Morphett 

Road) 

Boundary  

 

 

3m – 

3.4m 

 

3.3m – 3.6m 

 

2.1m – 3.3m 

(balcony)  

 

 

3.4m – 4.1m  

 

 

3.1m – 3.6m 

* dimensions scaled where not figured on plans  
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Submissions 

The Appellant  

9  Mr Henry QC, of counsel, for the appellant submitted that the Lady Becker 

principle was only invoked where a fundamental difference in the character or 

essence of the proposal7 is sought to be introduced. He set out8 what he considered 

to be a number of the key principles from the (limited) legal authorities applicable 

in these matters:  

1. the assessment must focus on the totality of the changes and their impact on 

the development as a whole, and not on whether there are changes to 

individual components of the proposal.9 He put that a “high level of 

abstraction”10 was required in determining whether the essential character 

of the proposal had been changed, and that it was unhelpful in making such 

an assessment to focus on matters such as the design details or internal 

building layout;   

2. there can be substantial change, or a substantial number of changes, to the 

original proposal without crossing the line and invoking the Lady Becker 

principle.11 Indeed, King CJ said that the changes in the mixed retail and 

commercial proposal in Independent Holdings12 were “extensive (without 

altering) … the essential nature of the proposed development”; 

3. changes to the room layouts or internal building features which do not 

impact on the function or external appearance of the building are of little 

consequence or weight;13 and  

4. notwithstanding 3, above, there can be a material change to the external 

materials, finishes and colours, and also building heights without invoking 

Lady Becker.14  

10  Counsel further submitted that some elements of changes to a proposed 

development are clearly more critical than others. In this respect, he said that the 

key elements of the refused scheme in this matter are unchanged, including:  

- the extent of the subject land; 

 
7  Independent Holdings Ltd & Ors v City of Adelaide Planning Commission & Anor (1994) 63 SASR 

318, p 327. 
8  Transcript, pp 13-16.  
9  Eagle Rise Christian Centre Inc v City of Salisbury [2000] SAERDC 45 at [23]. 
10  Transcript, p 14, ll 25 and 26. 
11  Potter v City of Holdfast Bay [2004] SAERDC 14 at [20]. 
12  (1994) 63 SASR 318, p 327. 
13  Alderkerk Pty Ltd v City of Port Adelaide Enfield & EPA [2000] SAERDC 47 at [10] and Crannage v 

City of Holdfast Bay [2001] SAERDC 51 at [15]. 
14  [2001] SAERDC 51 at [15]. 
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- the nature of the proposed development, which remains for residential 

purposes in the form of residential flat buildings of a contemporary style;15   

- there is no change to the fundamental disposition of the buildings on the 

land nor the proposed points of vehicular and pedestrian access; and 

- the proposed changes do not trigger any procedural change, it remaining 

a form of development requiring an on-merit assessment (not being listed 

as complying or non-complying) and also being a Category 1 form of 

development where public notice is not given, and there are no rights of 

appeal by neighbours or interested persons.  

11  Whilst he did not place any great weight on this, Mr Henry put that, on his 

observations, where the statutory scheme allows for public objection and appeal, 

the scope for change tends to be more narrowly applied – the corollary being that 

Category 1 forms of development, as applies here, are generally extended 

somewhat greater licence for change without invoking the Lady Becker principle.  

12  Finally, counsel said16 that the proposal now before the Court was a further 

refinement of an ‘intermediate scheme’ put to the Council after the refusal was 

issued. He said that, for this reason, the Council was well aware of the appellant’s 

desire to refine the refused scheme so as to address, or ameliorate, the planning 

concerns identified to it by the Council.  

The Council 

13  Mr Psaltis, of counsel, for the Council, submitted that given the 

comprehensive nature of the changes made to the refused scheme, it was a 

“substantially different”17 scheme to that refused by the Council and needed to be 

processed afresh. The changes, he said, where pervasive and covered almost every 

aspect of the earlier proposal refused by the Council – which he likened to “death 

by a thousand … changes”.18 He said that the current proposal was a “complete 

redrawing”19 rather than a design progression of the refused scheme.  

 
15  Domenic Mittiga Pty Ltd v Adelaide City Council [2012] SAERDC 12 at [22].  
16  T, p 39, ll 25-34. 
17  Hancock Developments v City of Tea Tree Gully (1986) 42 SASR, p 589. 
18  T, p 27, ll 26-27.  
19  (1973) 6 SASR 13 (Zelling J) at p 67 where his Honour said … “The third procedural mistake which in 

my opinion vitiates the whole proceedings is the submission of the plan A3 which was substantially 

different to plan A2, without having the appellant present the plan A3 to the State Planning Authority 

and the Council and the Director as a new plan and commencing de novo in relation to that plan … It 

is quite true that the Board can give directions with regard to any appeal and I have no doubt that those 

directions include directions as to minor modifications of a plan. This, however, is no minor 

modification; it was a complete redrawing of the plan …” 
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14  He further submitted20 that one of the key foundations of the Lady Becker 

principle is that as an appellate body the Court should not determine a new 

development proposal not previously before the primary planning authority.  

15  This was an issue arising in earlier decisions of the Supreme Court, as was, 

for example, made clear in the single bench hearing in Lady Becker,21 before Wells 

J (who was upheld by the Full Court) where he said:  

It must be borne steadily in mind that a fresh plan, introduced as A3, has not previously  

been considered in due and lawful course of administration, and its reception as the basis 

for a continuation of a part-heard appeal carries the real danger that the plan has not been 

subjected to the thorough examination required by the relevant legislation.  

16   Jacobs J in Hancock22 (upheld by the Full Court) on appeal from the Planning 

Appeal Tribunal also said of the Tribunal’s determination in that matter:  

It held that the substituted plans so departed from the original as to amount to a fresh 

application which had not been the subject of any planning decision by the respondent 

Council and therefore could not be considered by the Tribunal in exercising its appellate 

function in respect of primary planning decisions.  

17  Mr Psaltis acknowledged that whilst changes of design detail alone would be 

unlikely to invoke a Lady Becker consideration, here the changes were pervasive 

and impact on numerous elements of the proposal including the functionality of 

turning and manoeuvring conditions on-site, and also the manner in which vehicle 

access could be obtained (via a security gate) from its Morphett Road crossover. 

18  Amongst the numerous changes, he highlighted that:  

• there is no longer any physical separation between the two buildings –

which impacts on the land’s key layout features, in particular, by 

removing any visitor parking and altering key landscape and trellis 

framing features associated with the refused scheme; and  

• the built form and siting arrangements, in a three dimensional sense, 

have been significantly changed. Whilst the compromise scheme 

continues to be of a contemporary design, the number of building levels, 

the composition of rooves and the altered setbacks, the resultant bulk 

and mass is fundamentally different. 

19  He said that, as held by his Honour in Hancock,23 it is immaterial to the 

decision that the Court must make as to whether the changes introduced in the 

compromise scheme target the concerns raised by the relevant authority, or indeed 

whether or not they produce a better planning outcome, or an outcome better 

 
20  T, p 26, ll 14-31. 
21  (1973) 6 SASR 13, p 25.  
22  (1986) 42 SASR.  
23  (1986) 42 SASR. 
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aligned with the relevant Development Plan provisions. In this respect, he cited the 

following observations of Jacobs J in Hancock:24  

The proposed shopping centre had been reduced in size by about one-third, it was 

differently located on the subject land, it provided different points of access from abutting 

roads, different arrangements for car-parking, and for landscaping. No doubt the new 

proposal was a better proposal, and one which the Tribunal itself acknowledged might well 

have merited planning approval, had it been before the Council in the first place. But such 

beneficial changes cannot avail the appellant unless the changes can be brought within the 

scope of an amendment to the original plans.  

20  For all of the above reasons, Mr Psaltis said that the multiple changes to the 

building design, materials and finishes, the number of storeys and total building 

height and setbacks, together with changes to the site layout, landscaping and 

access and gating arrangements, collectively represented such a material change 

as to constitute a new scheme not previously before the Council and one which 

offends the principles set out in Lady Becker.  

Discussion  

Is the primary planning role of the Council usurped? 

21  The subject proceeding is a preliminary hearing expressly dealing with 

whether the Lady Becker principle is invoked, and hence whether the Council, and 

potentially the Court, is precluded from dealing with the compromise scheme put 

to the Council under the current proceedings.  

22  Whilst counsel for the Council did not place great weight on these matters, 

he nonetheless drew the Court’s attention to the reasoning set out in earlier Court 

decisions on this principle. In the single bench Supreme Court hearing (upheld by 

the Full Court) in Independent Holdings25 Olsson J observed that in the Lady 

Becker and Burns Philp matters, some importance was placed on the “… need to 

protect the integrity of the appeal process …”, such that the Court should not 

determine matters which had not been properly appraised by the primary planning 

authority. Nor should third party rights of notice and/or appeal be abrogated. His 

Honour went on to observe that the change in the legislative scheme since those 

earlier proceedings were determined, including the introduction of compulsory 

conferences in this Court, had somewhat diminished the weight that can be applied 

to those considerations.  

23  In the subject circumstances, the opportunity was first provided to the 

Council to consider the compromise scheme in the course of adjournments to the 

conciliation conferences before the Court, and had not been adopted in substitution 

of plans before the Court at hearing. Moreover, as I said before, as a Category 1 

matter there was no public consultation, and as such, the engagement with, and 

 
24  (1986) 42 SASR, p 589.  
25  (1994) 176 LSJS 449, p 30. 
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rights of, neighbours and interested persons is not a relevant consideration in this 

proceeding.  

24  Hence, for the above reasons, the considerations which flowed from the 

reasoning applied in those early Court decisions in these matters, under repealed 

legislation, are of limited relevance here.  

Redrawing of Abandoned Plans 

25  Counsel for the Council also drew the Court’s attention to certain language 

used in various authorities as being relevant in this matter. In particular, the 

following phrases were noted:   

• “The fact of the matter is that the appellant abandoned the A-2 plans, 

and conceded that they could not merit planning approval.”;26 and 

• as a “… complete redrawing of the plan …”27 was required, it signified 

that the proposed changes were not a minor modification.  

26  I do not consider the language used in those matters as being particularly 

helpful in applying the principles set down in Lady Becker for the following 

reasons:  

27  The purpose of embarking on changes to the refused scheme is, unashamedly, 

to seek to address the grounds of refusal and the outstanding concerns as to its 

planning merits. As King CJ said in the majority decision in Independent 

Holdings,28 where “extensive” amendments were made:  

The very purpose of s 29,29 as it seems to me, is to enable the primary planning authority 

and an applicant to resolve, by compromise, the grievance which has led to the appeal. It 

must be envisaged that the applicant will be able to amend plans, even at that stage, in order 

to settle the issues on the appeal by agreement and to secure the approval … 

28  The appellant in this matter, it would appear, has set aside, or “abandoned”, 

the refused scheme in favour of the compromise scheme. The fact that the appellant 

appears to have acknowledged that the refused scheme needed to be changed in 

order to optimise its chances of securing Council’s consent at the conciliation 

conference, or having their appeal upheld at any future Court hearing, does not, of 

itself, speak to the question as to whether it has effectively become a new 

application.   

 
26  (1986) 42 SASR, p 589.  
27  (1973) 6 SASR 13 (Zelling J) p 67.  
28  (1994) 63 SASR 318, p 327. 
29  The legislative scheme referred to by King CJ, is s 29 of the repealed Planning Act, 1982. Those terms 

have in large part been replaced by the ERD Court Act, 1993, in particular ss 21-24 inclusive, and also 

the requirement for a conference before the ERD Court to be held for specified classes of proceedings, 

s 16 ERD Court Act, 1993. 
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29  Secondly, I do not regard it as telling that the refused scheme needed to be 

completely re-drawn. It is expected as good cartographic practice (and good 

practice of any relevant authority) to require that any changes to a plan must 

involve the creation of a new plan, bearing a unique plan reference with its 

amendment date. This enables all parties to a development matter, including 

clients, to reliably track the relevant plan iteration being relied upon. Hence, 

“complete re-drawings” are invariably required with all design revisions 

regardless of how comprehensive they may be.  

30  Further, whilst I accept Mr Psaltis’s submission that wholesale changes may, 

taken collectively, be so extensive as to properly be considered to constitute a fresh 

matter, that a new drawing was required to be produced in this instance does not 

of itself serve as a reliable indicator that extensive changes were made, let alone 

that such changes invoke Lady Becker. Indeed, in my experience, even relatively 

modest modifications can have far reaching design consequences and necessitate 

quite extensive plan revisions.  

31  For these reasons, that the appellant in this matter has created new plans does 

not, of itself, signify that the essential character of the proposal is so altered as to 

constitute a new matter.  

Fundamentally Different in Character 

32  The Lady Becker principles have been given various expressions in the 

relevant authorities. Wells J, whose decision was upheld by the Full Court in Lady 

Becker, described this as being the point at which the plan takes on a “… 

fundamentally different … character from that which originally gave rise to the 

appeal.”30 In Independent Holdings, King CJ described it as being the point at 

which a change “… alters the essential character of the proposed development.” 31 

33  Whilst, as I said previously, there are few decisions on the Lady Becker 

principles in respect of residential development projects, I am assisted, in 

particular, by the following considerations arising in proceedings with respect to 

commercial and retail developments.   

34  I note, firstly, in Hancock, the changes to the point of access – moved some 

66m from the location refused by the Council – together with the one third 

reduction in floor area and changed building setbacks and car parking 

arrangements were sufficient for the Court to find that Lady Becker had been 

invoked.  

35  Commissioner Mosel of this Court in Domenic Mittiga Pty Ltd v Adelaide 

City Council32 identified the following key features of an amended retail and office 

 
30  (1973) 6 SASR 13, p 24. 
31  (1994) 63 SASR 318, p 327.  
32  [2012] SAERDC 12 at [22]. 
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development in his finding that the changes introduced did not invoke Lady 

Becker:  

• the subject land was identical to that refused;  

• the proposal remained for the demolition of an existing building and 

construction of a large two-storey contemporary-styled building;  

• the intended uses and distribution of uses were unchanged;  

• the disposition of the building on the land was materially the same, 

albeit the quantity of floor space and its front setback were altered;  

• the manner in which vehicles enter and exit the land and the car parking 

provided for were not altered; and 

• the “overall appearance”, including its height and roof form, was also 

not materially changed.  

36  In these proceedings, I regard changes to the site layout (in particular the 

removal of the gap between buildings), the removal of a third floor level and the 

consequent 37% reduction in the total building floor area (1,023m² vis-à-vis 

1,620m² in the refused scheme) to be significant. The introduction of secure 

vehicle access arrangements also potentially33 represents an appreciable 

operational change to the refused residential development scheme – that is, in the 

nature of a ‘gated’ housing estate.  

37  On the other hand, there is no change to the subject land or to the nature of 

the proposed development. Whilst there is one less building level, and one less 

dwelling in the compromise scheme, the proposed use is unchanged, and it remains 

a contemporary-styled residential flat building development (two buildings) for a 

multiple number of dwellings. Those buildings occupy essentially the same portion 

of the site and with the same points of vehicular and pedestrian access as originally 

refused but with weather protection over the pedestrian entry and security changes 

to the driveway, as above. Moreover, whilst there is a 1.55m (or 15%) difference 

in maximum building heights, I note that a significant proportion of the dwellings 

under the refused scheme (being all of those with a skillion roof) are, on my 

scaling, of a comparable height or only marginally taller than those in the 

compromise scheme.  

38  I do not regard the introduction of timber-look finishes to selected facades, 

nor a change in the roof form for a number of the dwellings, nor the reduction in 

the maximum building height as bringing about a change to the essential character 

of the proposal. Whilst a somewhat different ‘look’ has been created, it is within 

the same architectural language as the refused scheme with its contemporary 

 
33  Without having any understanding of how it is proposed to manage these security arrangements.  
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pitched roof forms, steel framing elements and contrast texture rendered banding. 

Its colours also fall within the same colour palette as that earlier refused.  

39  Whilst in this matter the loss of a floor level necessitates a redesign of the 

dwelling layouts over two, rather than three, levels, and also the loss of a third of 

the total building floor area, all dwellings remain two-bedroom dwellings (or two 

bedroom plus study or rumpus). A comparable living environment, having a 

similar amenity/impact and demand on public infrastructure and services is 

produced. Hence, I do not regard the re-design of the internal dwelling layouts to 

signify that a new proposal has been introduced. 

40  Lastly, both schemes are, or would have been, Category 1 matters under the 

repealed Development Act, 1993, and the procedural consequences are unaffected. 

Further, as the nature of the development is largely unchanged, the relevant 

Development Plan considerations which apply to it are also essentially unaltered – 

except that the Council-wide provisions under the heading “Medium and High 

Rise Development (3 or More Storeys)” would not apply to the compromise 

scheme.   

Conclusion  

41  I have given consideration to the submissions of counsel for the parties, 

including the case law in those matters, and applied the pertinent considerations to 

the circumstances here. 

42  As I have said, there has been no change to the land the subject of the 

proposed development. A multiple level residential development in the form of 

two, contemporary-styled, residential flat buildings is still proposed. Whilst there 

are material changes to the refused scheme brought about by the loss of one 

building level and of one dwelling, the general disposition of the buildings to its 

site, and road boundaries, is substantially the same. Vehicles and pedestrians 

access the land at essentially the same points. The kind of residential 

accommodation afforded, and their amenities, including access to ‘private’ at-

ground and balcony spaces, and communal landscape spaces, is also not materially 

changed.  

43  The building setbacks and the assembly of buildings, and their heights, and 

consequent built form impacts, on my appraisal, are also comparable.  

44  On balance, I consider the compromise scheme not to have passed the point 

where a new, rather than an amended, proposal has been created. For all of these 

reasons, I do not regard Lady Becker is invoked and find that the Council, and the 

Court, is not precluded from determining the merits of the compromise scheme.  

45          An order remitting the compromise scheme back to the Council for 

reconsideration will follow. 

  


