DISTRICT COURT
(CRIMINAL AND MISCELLANEOUS) RULES 1992
PARTS 2 AND 3

The Rules and Schedules following below are subject to Rule 7 of the District Court
Variation Rules 2006 (in operation from September 4, 2006) which provides:

7—Revocation of Parts II and III (but continuation of application for
Parts V and VI)

(1)  Parts IT and I1I—delete Parts IT and III

(2)  Despite the revocation of Parts II and III, those Parts will continue to
apply mutatis mutandis for the purposes of any proceeding
commenced or continued under Part V or VI of these rules.

This consolidation includes all applicable amendments up to and including the Supreme Court
Rules 1987 (Amendment No. 102), effective 1 October 2008.
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RULES APPLICABLE TO THE DISTRICT COURT CIVIL DIVISION

Rule Title

l. Transitional Provisions

1A. e-Business Transactions

2. Case Flow Management

2A. Allocation of Complex and Ordinary Actions

3. General Powers of the Court

4. Resolution of Procedural Difficulties

5. Interpretation

6. Time

0A. Notice Before Action

7. Commencement of Actions

8. Time For Notice of Address for Service

9. Summonses

10. Issue of Summonses

11. Authority of Solicitors And Addresses For Service

12. Service of Summons

13. Proof of Service

14. Substituted Service

15. Service Upon Particular Parties

18. Service Out of The Jurisdiction

19. Service Under Convention

20. Service Under A Letter of Request

21. [Defendant’s Notice of Address for Service]

22. Submission To The Jurisdiction

23. Default of Notice of Address for Service

24. Default of [Filing of Notice of Address for Service] Out of The
Jurisdiction

25. Summary Judgment

26. Joinder of Causes of Action

217. Joinder of Parties

28. Misjoinder and Non-Joinder

29. Representation of Unascertained Persons

30. Representation of Beneficiaries by Trustees

31. Death Or Bankruptcy of A Party

32. Conduct of Proceedings

33. Intervention

34. Representative Actions

35. Parties Under Disability

36. Firms And Societies

37. Third Party Proceedings and Contribution Notices

38. Experts’ Reports And Paternity Tests

39. Payment Into Court

40. Offers To Consent To Judgment

41. Offers By Plaintiff To Settle

42. Interpleader

44. Hearing of Interpleader Summons

45. Trial Without Pleadings

46. Pleadings Generally
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46A. Pleadings and Affidavits of Loss

47. Defences

48. Counterclaims

49. Consent to Arbitration

50. The Expeditious Management of Commercial and Other Cases

51. Default of Pleading

52. Discontinuance And Withdrawal

53. Amendments

54. Admissions

55. Applications For Directions

55A. Tender Lists

56. Conferences

56B. Status Hearings and Settlement Conferences

57. Interrogatories

58. Discovery

58A. Modified Discovery

59. Production

60. Discovery Against A Person Not A Party And Before Action

61. Medical Examinations And Reports

62. Summonses

63. Special Orders And Declarations

64. Transfer of Proceedings Between Courts and Tribunals

65. Possession of Land

65A.

67. Interlocutory Applications

68. Interlocutory Injunctions And Interim Preservation of Property

69. Receivers

70. Sale of Land

71. Accounts And Inquiries

72. Reservation of Questions of Law to the Full Court of the Supreme Court

73. Consolidation

74. Place of Trial

T4A. Entry for Trial

75. Mode of Trial

76. Trial by an Arbitrator

77. Assessments of Damages

78. Evidence

79. Obtaining Evidence For And From Foreign Tribunals

81. Subpoenas

82. Court Experts

83. Affidavits

84. Judgments And Orders

85. Proceedings Under Judgments And Orders

86. Investigation of a Debtor's Financial Position and Orders for Payment

87. Garnishee Orders

88. Warrants for Sale, Possession and Arrest

88A. Sheriff's Rules

89. Charging orders, Receivers, Execution of Documents and Absconding
Debtors

90. Execution Against Unincorporated Associations

93. Contempt of Court
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95. Applications to Review the Proceedings in Minor Civil Actions

97. Appeals from Masters, Mediators and Officers of the Court
100. Security For Costs

101. Costs

101A. Further Costs Rules

102. Documents

103. Administration of Estates: Execution of Trusts

106. Jurisdiction of Masters

107. Registrar and Deputy Registrar

108. Legal Practitioners

109. Suitors’ Fund

110. Part I1I - General Matters

111. Aged and Infirm Persons Property Act 1940

113. Criminal Assets Confiscation Act 1996

113A. Proceedings under the Criminal Assets Confiscation Act 2005
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114A. Criminal Law (Legal Representation) Act 2001

115. Evidence Act 1929--Part VI Reciprocal Procedures for obtaining Evidence
out of the State
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1.01

1.02

PART II - THE CIVIL DIVISION - GENERAL PROCEDURES

Transitional Provisions

In so far as actions are governed by these Rules:-

(a) where any interlocutory step in an action pending at the commencement date has been
completed by the commencement date it shall not be necessary to comply with these
Rules in respect of any equivalent under these Rules of that interlocutory step;

(b) where under the former Local Court Rules the time for taking any step in an action
pending at the commencement date shall not have expired at the commencement date,
the time for taking that interlocutory step shall be the later of that prescribed by the
former Local Court Rules or that prescribed by these Rules unless the Court otherwise
directs.

Where there is any doubt or uncertainty about whether these Rules or the former Local Court
Rules apply to any step in an action, the Court on the application of any party, or of the
Registrar, may give directions about which Rules are to govern such step and generally to
resolve any such doubt or uncertainty.

e-Business Transactions

Electronic record

1A.01

Where an action is commenced in the Court in electronic form pursuant to R1A.28, the
primary record of that action shall be in the form of an electronic file.

Electronic communication

1A.02

1A.03

1A.04

1A.05

The primary method of communication by legal practitioners and parties in person with the
Court shall be by an authorised electronic communication, utilising the relevant function on
the Internet Website of the Courts Administration Authority (“the CAA Website”)
established for the purpose.

If a person.is required or permitted to give information in writing or produce a document that
is.in the printed or typewritten form to either:

(a) the Court; or
(b) a person who has advised either
(i) the Registrar, or
(i1)  the person giving the information or producing the document,
of their willingness to receive information by means of authorised electronic
communication,

that requirement is taken to have been met if the person gives the information, or produces
the document, by means of an authorised electronic communication.

If the Court is required to give information to a person in writing, and that person has
advised the Registrar of their willingness to receive information by means of an authorised
electronic communication, that requirement is taken to have been met if the Court gives the
information by means of such a communication.

A person who has an e-mail address shall state that address on any documents or
communication filed, served or given. The publishing of an e-mail address in such a
manner indicates a willingness, thereafter, to receive information, at that address, by means
of an authorised electronic communication from both the Court and other parties or persons.
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1A.06 The Registrar shall approve and promulgate a facsimile number for the purpose of receiving
information authorised, by Practice Direction, to be received by such means.

1A.07 Information sent to the Registrar by facsimile transmission must be:
(a) sent to the approved facsimile number for the Court; and
(b) accompanied by a cover sheet clearly stating:

(1) the sender’s name, postal address, document exchange number (if any), telephone
number, facsimile number and e-mail address (if any); and

(i1) the number of pages transmitted; and
(ii1) what action is required in relation to the document.

1A.08 If the information comprises a document that is required to be signed or sealed by or on
behalf of the Registrar, and is accepted, the Registrar must:

(a) make one copy of it; and

(b) if the sender requests that the document be held for collection - hold it for collection for
7 days; and

(c) ifthe sender does not request the document to be held for collection, or having made a

request does not collect the document within 7 days - return the document by facsimile
transmission to the facsimile number stated on the cover sheet.

1A.09 A person who sends information to the Registrar by facsimile transmission must:

(a) keep the original information and the transmission report evidencing successful
transmission; and

(b) produce the original information or the transmission report as directed by the Court.

1A.10  If the Court directs that the original information be produced; the first page of it must be
endorsed with:

(a) a statement that the information is-the original of that sent by facsimile transmission;
and

(b) the date that the information was sent by facsimile transmission.

Establishment of electronic filing system

1A.11. <The Registrar shall establish an electronic filing system and make provision for specified
documents to be filed, served, delivered or otherwise conveyed using that service.

Registered user

1A.12 (1) Subject to these rules, a firm or sole legal practitioner may become a registered user of
such system in accordance with the procedures prescribed in any Practice Direction for
the time being issued by the Court.

(2) Registered user status will only be accorded to the holder for the time being of an L
Code.

(3) The Registrar shall not permit registration unless satisfied that proper arrangements
have been made, on application for registration, for timely payment of all court fees
becoming due in respect of any electronic transactions initiated by the proposed
registrant.

Authorised Electronic Authentication

1A.13 (1) Upon registration in manner prescribed by Practice Direction, a registered user shall
nominate:

(a) the P Code of each practitioner for the time being authorised to operate the
electronic filing system for and on behalf of that user; and

District Court (Criminal and Miscellaneous) Rules 1992, Part Il, as at 1 October 2008
Revoked by District Court Variation Rules 2006, rule 7 (4 September 2006) -2



2
3)

(b) ensure that each such practitioner thereafter nominates a separate related password
in respect of that person.

The last mentioned password shall conform with the technical requirements specified
and be changed from time to time in manner stipulated by Practice Direction.

An authorised practitioner will not be permitted to operate the electronic filing system
without first entering a current valid authorised electronic authentication code for that
practitioner.

Security of authentication code

1A.14

(1

2

3)

A registered user shall ensure the confidentiality and security of any authorised
electronic authentication codes assigned by it to authorised practitioners and shall take
reasonable steps to prevent unauthorised use of them.

It shall be the responsibility of a registered user to ensure that, in accordance with any
relevant Practice Direction, its registration details are forthwith amended when a
practitioner ceases to be authorised to operate the electronic filing system on behalf of
that user.

Until any such amendment is made, the registered user shall be bound by the actions of
each authorised practitioner nominated by it.

Electronic filing

1A.15

(1

2

3)

4)

)

(6)

(7

Where a specified document or an affidavit is required to be filed with, served on,
delivered or otherwise conveyed to the Registrar under any other provision of these
Rules or any Practice Direction, it must be so filed, served, delivered or otherwise
conveyed using the electronic filing system maintained by the Court in accordance with
this Rule and any Practice Directions for the'time being issued by the Registrar.

Notwithstanding anything in paragraph (1), the Registrar may, for proper reason, allow
a document, part of a document or any class of documents to be filed, served, delivered
or otherwise conveyed other than by using the electronic filing system. The Registrar
shall do so where satisfied that a-person or legal practitioner is reasonably unable to
become a registered user.

All specified documents shall be entered into the electronic filing system, by inserting
the data required to generate them, in the relevant electronic templates provided for the
purpose through the CAA Website. Where no specific form is prescribed for a
document proposed to be filed, it shall be filed by completing the input template for
Form 45.

An affidavit'shall be filed by transmitting, by authorised electronic communication, an
image of the original affidavit, duly sworn in accordance with the Rules, to the Court
for filing in an electronic filing system maintained by the Court.

In the case of a practitioner or party who is not a registered user, the original affidavit,
duly sworn in accordance with the Rules, shall be delivered to the registry and scanned
into the electronic filing system maintained by the Court.

Each exhibit to an affidavit filed in the electronic filing system shall be filed as a
separate document in the proceedings, except where it is impractical to convert a
specific document into electronic format, it shall be filed and lodged in accordance with
subrule (7).

An affidavit, duly sworn in accordance with the Rules, together with any exhibits
thereto, shall also be lodged in the registry in hard copy as soon as practicable after its
filing in electronic format, or, in the case of documents of the nature referred to in Rule
83.08(3), dealt with as the Registrar shall direct.
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Signing of electronic documents

1A.16

Where a specified document is filed, served, delivered or otherwise conveyed using an
electronic filing system maintained by the Court, any requirement under any other provision
of these Rules relating to signing by or the signature of:

(a)

(b)

the registered user, shall be deemed to be complied with if the authorised electronic
authentication code of the registered user has been utilised to permit the transmission
containing the document;

the Registrar, shall be deemed to be complied with if the authorised electronic
authentication code of the Registrar or a duly authorised officer of the Registry has been
utilised to permit the transmission containing the document, and the name of the
Registrar or an image of the Registrar’s signature is reproduced on the document by the
electronic filing system.

Date and time of filing

1A.17

(1

)

)

Where a document is filed with, served on, delivered or otherwise conveyed to the
Registrar using an electronic filing system maintained by the Court and is subsequently
accepted by the Registrar, it shall be deemed to be filed, served, delivered or conveyed
on the date and at the time that the final part of the transmission of that document is
received into the Court electronic filing system;

Where an originating process is filed or otherwise conveyed using an electronic filing
system maintained by the Court and it is subsequently accepted by the Registrar, it shall
be deemed to be issued on the date and at the time that the last part of the transmission
is received into the system.

The Registrar shall cause an electronic notification of receipt of each document and the
time and date thereof to be sent to the transmitter of such document forthwith after such
receipt. Such notification may be by means of authorised electronic communication.

When time for service begins to run

1A.18

(1

)

Where a document is filed with, served on, delivered or otherwise conveyed to the
Registrar by electronic transmission, the time for service of that' document shall only
begin to run from-the next business day after the time that the Registrar’s notification of
receipt of the document is sent to the transmittor.

If the Registrar’s notification referred to in paragraph (1) is sent to a registered user on a
Saturday, or on a'Sunday or Public Holiday, it shall be deemed, for the purpose of this
Rule, to have been sent on the business day next following that Saturday, Sunday or
Public Holiday, as the case may be.

Service of documents

1A.19

(1

2

If an affidavit, or a specified document:

(a) other than a document which is required by these Rules to be served personally;
or

(b) being a document which is required by these Rules to be served personally and
which the party to be served has agreed, or is deemed to have agreed, may be
served by means of an authorised electronic communication,

is required under any other provision of these Rules to be served, delivered or otherwise
conveyed by a registered user (referred to in this Rule as the first registered user) on any
other person and that person is a registered user or is represented by a legal practitioner
who is a registered user (referred to in this Rule as the second registered user), such
service, delivery or conveyance may be effected by means of an authorised electronic
communication.

The affidavit or specified document shall be deemed to be served, delivered or
otherwise conveyed on the next business day after it has been transmitted to the second
registered user.
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(3) Where an affidavit or a specified document has to be served, delivered or conveyed by
the first registered user on or to more than one person, some only of whom are
registered users, the first registered user may effect such service, delivery or conveyance
by electronic communication on such of those persons who are registered users, and
paragraphs (1) and (2) of this Rule shall apply to such service.

Notification or delivery by Registrar

1A.20  Where the Registrar is required by any other provision of these Rules to send a notice to or
to deliver or furnish any document to a person who is a registered user, the Registrar may do
so by an authorised electronic communication.

Mode of amendment of electronic documents

1A.21  Amendments of specified documents shall be effected in the manner prescribed by these
Rules or any relevant Practice Direction.

Presumption

1A.23  Where a document is transmitted into an electronic filing system maintained by the Court by
use of an authorised electronic authentication code of, or nominated by, a registered user:

(a) with or without the authority of the registered user; and

(b) before the notification to the Registrar, in the manner specified in any relevant Practice
Direction, of cancellation of the authorised electronic authentication code,

it shall be presumed, unless proven otherwise, that:

(i) the document has not been altered since the authorised authentication code was
entered;

(i1) the document was transmitted accurately;
(ii1) the document was made and transmitted by or on behalf of the registered user;

(iv) the authorised electronic authentication code was used with the intention of
approving the document; and

(v) if the document is an-affidavit, it was duly sworn by the person said to have sworn
it.

Discrepancy

1A.24 _Where a specified document has been filed using an electronic filing system maintained by
the Court, and there is any inconsistency between:

(a) the information entered into the electronic template of the document or of the
transmission containing the document; and

(b) the information contained in the document,

the information in the electronic template shall prevail.

Authentication of Documents

1A.25 Notwithstanding the provisions of any other Rule, any documents or classes of documents
accepted for filing in, or issued by, the Court may be authenticated by means of an
electronically generated unique identifier of a type approved by the Registrar, in lieu of
being attested by the signature of an officer of the Court affixed to it. The Registrar may
cause a computer-generated facsimile seal or other symbol to be affixed to a document as a
means of indicating the authentication of it.

Security of documents

1A.26  Any electronic filing system established by the Registrar must ensure that such system shall,
upon the filing of a document in electronic form, automatically convert it to portable
document format (pdf), so that it will, thereafter, be incapable of amendment, other than by
the subsequent filing of another document. This Rule does not apply to draft minutes of
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order submitted to the Court for its consideration or for settling.

Disclaimer

1A.27 A party or legal practitioner transmitting a document or information electronically either to
the Court or to any other party shall be entitled to endorse at the foot of it an appropriate
disclaimer to cater for the eventuality that a document or information is inadvertently sent to
a transmittee not intended to receive it.

Operation
1A.28 (1) This Rule is enacted, in part, to support an interim pilot e-filing project commissioned
by the Court.
(2) The following subrules shall apply to actions conducted pursuant to the pilot e-filing
project and commenced on or after the pilot commencement date by legal practitioners
who have registered for participation in the interim pilot e-filing project:

R1A.01
RIA.15
R1A.02
R81.11A
Case Flow Management
2.01 These Rules are made for the purpose of establishing orderly procedures for the conduct of

litigation in the Court and of promoting the just and efficient determination of such litigation.
They are not intended to defeat a proper claim or defence of a litigant who is.genuinely
endeavouring to comply with the procedures of the Court, and are to be interpreted and
applied with the above purpose in view.

2.02 With the object of:
(a)  promoting the just determination of litigation;
(b)  disposing efficiently of the business of the Court;
(c) maximising the efficient use of available judicial and administrative resources; and
(d) facilitating the timely disposal of business at a cost affordable by parties;

actions in the Court will be managed and supervised in accordance with a system of positive
case flow management, These Rules are to be construed and applied and the processes and
procedures of the Court'conducted so as best to ensure the attainment of the above objects.

2.03 The practice; procedure and interlocutory processes of the Court shall have as their goal the
elimination of any lapse of time from the date of initiation of proceedings to their final
determination beyond that reasonably required for pleadings, discovery and other
interlocutory activities essential to the fair and just determination of the issues bona fide in
contention between the parties, and the preparation of the case for trial.

2.04 To these ends:
(a) Parties to proceedings are required to be ready to proceed to trial by the date of
reference for trial under Rule 74A.02;

(b) Parties to proceedings are required to be ready to proceed with the hearing of any
application at the time fixed for the hearing, or any adjourned hearing, of such
application;

(c) A trial date which has been fixed will not be cancelled or postponed unless the justice
of the case, assessed having regard to the obligations of the parties pursuant to
paragraph (a) hereof, so requires;

(d) A trial will proceed on the date fixed, to conclusion, so far as practicable without
interruption, unless the justice of the case, assessed having regard to the parties’
obligation pursuant to paragraph (a) hereof, requires such interruption.
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2.05

2.07

2.08

2.09

2A.01

2A.02

2A.03

2A.04

2A.05

2A.06

Each party is required positively to review the pleadings filed in the proceedings prior to the
first hearing of any application to refer the action for trial so as to ensure their adequacy.
Such steps as may be necessary to effect any amendments are to be taken prior to this
application to refer the action for trial. In the event that any application is made thereafter
for leave to amend a pleading, the Court may, and particularly if the amendment would cause
the postponement or adjournment of the trial, if it sees fit, refuse such application, in order to
protect the integrity of the caseflow management system and to implement the Court’s
requirements that trials proceed at the time appointed for the trial, notwithstanding that any
injustice to any other party may have been avoided by an order for costs or some other order.

The Court may, at any time, of its own motion on notice to the parties review the progress of
proceedings and make such orders or give such directions to lead to their efficient and timely
disposal and concerning time defaults committed by any party as it may consider just and
expedient.

The parties are expected to consider alternative dispute resolution options including
mediation at the earliest opportunity, and the Court will facilitate utilisation of such options
to aid early disposal where appropriate.

Where any party does not proceed with the hearing of an action or application therein at the
time fixed for such hearing, the Court may, on the application of the opposing party or of its
own motion, revoke any order to proceed to trial, strike out the action or application or
dismiss such action or application for want of prosecution, and may do so in order to protect
the integrity of case flow management system and to implement the Court's requirement that
matters proceed at the time fixed for hearing notwithstanding that any injustice to the
opposing party might have been avoided by an order for costs or some other order.

Allocation of Complex and Ordinary Actions

Rule 2A applies to all inter-partes actions commenced on and after 3 June 2000 and to such
actions commenced earlier as the Court directs.

(1) A complex action is one which is administratively designated as such at any time by
the Chief Judge or/ his or her «delegate by reason of its apparent complexity,
importance or length or for other good reason.

(2) An ordinary action is an action which does not have a current designation as a
complex action.

The Chief Judge or a Judge designated by him or her may for any good reason
administratively cancel the designation of an action as a complex action and it then becomes
an ordinary action.

Parties may by a letter filed with their first pleading request that the action be designated as a
complex action or may by later correspondence to the Chief Judge request that the action, if
it is not already a complex action, be so designated or that such designation be cancelled.

The Chief Judge or a Judge designated by him or her may administratively assign a
particular Judge to supervise the interlocutory steps, and the same or a different Judge to
conduct the trial, in a complex action.

Judges to whom the supervision of complex actions are assigned may administratively
determine whether they or a Master will deal with all or any of the interlocutory matters in
the action.
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2A.07

2A.08

3.01

3.02

3.03

3.04

3.05

In a complex action the timetable and time limits imposed by Rule 2 apply insofar as a Judge
or Master so directs.

In a complex action the Judge or Master may exercise all or any of the powers in Rule 50.03.
General Powers of the Court

The Court may at any time dismiss proceedings which disclose no cause of action known to
the law or can not by amendment be made to disclose such a cause of action, or which are
frivolous, vexatious or an abuse of the process of the Court and may at any time grant a stay
or proceedings where the justice of the case so requires.

Where a summons is issued by or against a person who is dead at the time of issue, the
process shall not be a nullity, but the personal representative of the deceased may by
application be substituted in his stead, and the action shall proceed as if it had originally
named such representative as a party. Nothing in this Rule affects the operation of Section
113 of the Motor Vehicles Act 1959.

Where a summons is issued by or against representative parties whose grant of
representation has not been obtained or resealed as the case may be in South Australia the
process shall not be a nullity, but shall be deemed to be irregular until a grant whether
original or resealed has issued out of the Court or a representative has been appointed
pursuant to Rule 30.03(1)(b).

The Court shall have power to act at any time to give effect to the purpose of these Rules
and, without limiting the generality of this power,it may in any case in which it thinks it just
to do so:

(a)  dispense with compliance with all or any part of these Rules including a Rule relating
to or governing powers that the Court may exercise of its ownmotion;

(b) give leave to any party to amend, alter or withdraw any step in a proceeding;
(c)  validate any proceeding.or document which is invalid or informal;

(d) extend or abridge any prescribed periods of time within or by which any step in a
proceeding may be taken whether or not such period of time has expired;

(e) strike out or dismiss any step in a proceeding which is vexatious, frivolous or an abuse
of the process of the Court;

(f)  correct, revoke or vary any order by a subsequent order;

(g) do all or-any acts or give any directions relating to the conduct of an action subject to
such terms as to costs or otherwise as it thinks proper;

(h)  where there are several parties to an action, make such orders, or give such directions,
for or against one or more of such parties as are appropriate for each party separately
or together, as the Court thinks fit.

(1) Non-compliance with any of the Rules does not render a proceeding or a step in a
proceeding void.

(2)  Where proceedings do not, or any step in proceedings does not, comply with the
provision of any applicable Rule, any other party may apply to set aside the
proceedings or the step in proceedings, as the case may be.

(3) Any application to set aside shall be made within ten days after the receipt of the
proceeding or the step which is claimed to be not in compliance with any applicable
Rule.

(4) If on the hearing of the application the proceeding or the step as the case may be is
shown to be not in compliance with any applicable Rule, the Court may make such
order as it thinks just to ensure that such proceeding or step does thereafter comply
with the Rule.
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3.06 The provisions of these Rules are in addition to, and shall not derogate from, any inherent
jurisdiction of the Court.

3.07 (1)

Reference in these Rules to a numbered form is a reference to the appropriate form in
the First Schedule to these Rules.

Note: italics indicate suspension of that part of the sub-Rule below, from 12 June 2003.

2

The prescription of any appropriate form is directory only, and the form may be
altered or varied as the nature of the case may require. However, where a document
is to be filed using an electronic filing system maintained by the Court, the prescribed
form and the input template related to it shall be used, unless there is good reason not
to do so. If the circumstances of a case require departure from the prescribed form,
the document shall be input using Form 45 and the input template related to it.

Resolution Of Procedural Difficulties

4.01 Where circumstances occur for which no provision is made by the Act or these Rules, the
previous practice of the Court, if any, immediately prior to the coming into force of the these
Rules shall be followed.

4.02 (1)

2

4.03 (1)

)

3)

In any case, if there is any doubt as to what is the correct procedure, the Court may
direct (and ex parte if it thinks fit) what shall be done in any particular instance; or
that the procedure which has been adopted shall be sufficient: Provided that every
such direction shall be subject to review at any time by the Court, and that further or
other directions may be given from time to time as the Court may think necessary or
proper in the interests of justice.

Notwithstanding the powers of review and further direction'given in subrule (1) hereof
the original direction given under the powers in that subrule shall be a sufficient
protection to the party who obtains that direction and acts upon it.

When a Judge has reserved judgment in any proceeding and:

(a) dies without giving judgment, ' or

(b) becomes so incapacitated that he cannot give judgment

the proceeding shall be relisted with the concurrence of the Chief Judge before another
Judge.

If the other Judge is satisfied that the Judge who originally reserved judgment has
written reasons for judgment in a final form, then the other Judge shall give judgment
im accordance with those reasons and publish them as his judgment, or if the other
Judge is not so satisfied, he shall rehear the proceeding either de novo or in such other
manner as he may direct and the justice of the case may require.

If the proceeding be relisted, the Judge before whom it is relisted shall give all such
directions, and make all such orders, as may be necessary and expedient for the just
determination of such rehearing.

Interpretation

5. Unless a contrary intention appears in a Rule or the context otherwise requires:-

“action” includes any form of proceedings in the Civil Division of the Court, but does not
include an application to review made pursuant to Rule 95.

“address for service” means an address of a place at which an application or other
document may be sent or left for the party giving such address. Such address must be a
physical address and:

(a) shall be within 50 km of the Adelaide General Post Office, or in any proceedings
that have been commenced in a District Registry within 50 km of that District
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Registry, and, if it is of a building or property which is divided into parts which
are capable of separate occupation, shall also specify which part of the building
or property is the address for service;

(b) may be outside the above radius where it is a place, within Australia, at which a
legal practitioner filing the address for service carries on practice and where a
number for facsimile transmission is included in the address for service;

(c) may include such a number where the party giving the address for service is
prepared to receive service of documents by facsimile transmission at the
number, under Rule 12.05(1)(g) and may also contain a box number and a
branch of the Document Exchange where the party giving that address for
service is prepared to receive documents in accordance with the provisions of
Rule 12.05(1)(c);

(d) may specify, in addition to a physical address an e-mail address to which
documents may electronically be directed to the party giving it and the party
initiating the proceedings has also indicated, on a document filed by such party,
that it has an e-mail address. This sub-paragraph shall apply only to all actions
commenced on or after the pilot commencement date, by legal practitioners who
register for participation in an interim e-Filing pilot project commissioned by the
Court.

“administrator” means a person or body appointed to manage the property of another and
includes:

(a) an administrator appointed by the Guardianship Board under Section 28 of the
Mental Health Act 1935 provided that he has power so to act or the Board itself
when acting under Section 27(1)(d) of that Act;

(ab) an administrator appointed under section 35 of the Guardianship and
Administration Act, 1993;

(b) amanager appointed by a Court pursuant to the Aged and Infirm Persons’
Property Act 1940 provided that he has power so to act;

(c) an executor company and a syndic;

(d) Public Trustee when acting under Sections 45, 65, 83,85 or 88 of the
Administration and Probate Act 1919 or under any order of the Court.

“appeal” includes a cross appeal.

“authorised electronic communication” means:

(a)« a communication of information in the form of data, text or images by means of
guided or unguided electromagnetic energy, or both, including an e-mail or an e-
mail attachment; or

(b) acommunication of information in the form of sound by means of guided or
unguided electromagnetic energy, or both, where the sound is processed, at its
destination, by an automated speech recognition system;

in accordance with information technology requirements specified by the Court by Practice
Direction.

“authorised electronic authentication code” means any P code and related password
nominated by a registered user, from time to time, in accordance with Rules 1A.12 and
1A.13, for the purpose of identifying an authorised legal practitioner and indicating the
appointment of that person as the agent of a registered user, thereby authenticating access by
him or her, as such agent, to an electronic system maintained by the Court. It also includes
any Personal Identification Number (PIN) allocated to a non-registered user and associated
password, as provided for by Practice Direction.

“company” means any body corporate whose status as a corporate entity is recognized by
the law of South Australia.

“concurrent summons” includes an alias or pluries writ or summons.

“defend” means to take part in any proceedings whether as defendant, respondent, intervener
or in any like capacity.
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“defendant” includes a defendant to a counterclaim and a defendant to a third or subsequent
party claim.

“deliver” includes electronic transmission to the e-mail address of the deliveree by an
authorised electronic communication.

“document” includes, in addition to a document in writing:-

(a) any book, map, plan, graph or drawing;

(b) any photograph;

(c) any label, marking or other writing which identifies or describes anything of
which it forms part, or to which it is attached by any means whatever;

(d) any disc, tape, sound track, computer or device whether of the same kind or any
kind whatsoever in which sounds or other data (not being visual images) are
embodied so as to be capable (with or without the aid of some other equipment)
of being reproduced therefrom;

(e) any film (including a microfilm) negative tape disc or other device in which one
or more visual images are embodied so as to be capable (with or without the aid
of some other equipment) of being reproduced therefrom,;

and -

(f) anything whatsoever on which is marked any words, figures, letters or symbols
which are capable of carrying a definite meaning to persons conversant with
them.

“Document Exchange” means the document exchange conducted by Toll Priority Pty Ltd
which was formerly known as the Adelaide Document Exchange and any other Document
Exchange approved by the Registrar as a Document Exchange for the purposes of these
Rules at the request of the Law Society of South Australia Inc.

“e-mail address” means the mailing address to and from which an authorised electronic
communication may be sent and received, using the World Wide Web:

“EDX” means any service to which the Court is a party whereby documents may be
transmitted electronically between the Court and solicitors and between solicitors and the
Court and other solicitors respectively.

“examiner” means an officer of the Court or other person appointed under Rules 78 or 79
for the examination on oath before him of any person.

“file” includes.delivery to the Registry, by authorised electronic communication, and receipt
into an electronic file of the Court as a record of proceedings.

“firm” includes:
(a) <persons carrying on business in a partnership;
(b) for the purposes of these Rules, a proprietary club;
(c) . any person carrying on business within the jurisdiction in a name or style other
than his own name or style.

“grant of representation” includes an order appointing a representative.

“image” means a picture that has been created, copied, stored or transmitted in electronic
form.

“issued” includes sending by means of an authorised electronic communication.
“information” means information in the form of data, text, images or speech.

“L Code” means the alpha/numeric designator (commonly referred to as ‘the Law Firm

number’), issued by the Law Society of South Australia (‘the Society’) to a firm or sole legal
practitioner for practice identification purposes.

“notice” means notice in writing.

“P Code” means the alpha/numeric designator (commonly referred to as ‘the practitioner
number’) issued by the Society to each individual legal practitioner entitled to practice in
South Australia for personal identification purposes.

“person under a disability” means an infant, and any person, who by reason of physical
weakness or intellectual or mental impairment or other condition, whether temporary or
permanent, is unable to give instructions to take, defend or compromise proceedings.
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6.01

“personal representative” means a person who has a grant of Probate or Letters of
Administration which has been granted or resealed, or has an order to administer granted, by
the Supreme Court in its Testamentary Causes Jurisdiction.

“pilot commencement date” means the date referred to in the Practice Directions for the
commencement of the pilot e-filing project commissioned by the Court.

“plaintiff” includes an applicant and a plaintiff by counterclaim.

“proceedings” means an action, suit, cause, matter, review or appeal, and includes a
counterclaim.

“registered user” means a person who has registered to gain access to and use any
electronic filing or other system maintained or operated by the Courts Administration
Authority.

“representative party” means a person who is acting in the capacity of a legal
representative or guardian of the person or property of another person or persons, and
includes a trustee, executor, administrator, committee, guardian, manager, or representative
appointed by statute or by order of Court and a syndic, attorney, agent, director, manager or
secretary appointed out of court when acting in a representative capacity.

“responsible officer” means a director, manager, secretary, treasurer, public officer, mayor,
chairman, president or chief executive officer or a duly authorised officer of a body
corporate or society.

“society” means any society, fellowship, club (other than a proprietary club), association or
combination of persons which is not a partnership or a body corporate.

“specified document” means a document which is specified in any Practice Direction as
being a document which may, or must, be filed in the Court using an electronic filing system
maintained or operated by it.

“statute” includes an instrument made under and by authority of a statute.
“transmit” includes sending by means of an authorised electronic communication.

“trustee” includes a manager appointed under the provisions of the Aged and Infirm
Persons’ Property Act, 1940, or the Guardianship Board, an administrator appointed by the
Guardianship Board pursuant to.the provisions of the Mental Health Act, 1935, (provided
that he or she has power so to'act) or an administrator appointed under section 35 of the
Guardianship and Administration Act, 1993.

Time

Unless a contrary-intention appears, the computation of time under these Rules, or under an
order of the Court, is governed by the following provisions:

(a) The word “month” means calendar month.

(b)  Where clear days are prescribed by these Rules, or fixed by any statute, judgment,
order or direction, the time shall be reckoned exclusively of the first and last day.

(c)  Where a period of time is prescribed by these Rules or any order for doing any act is
not greater than seven days, any day on which the Registry is closed for business shall
not be reckoned in computing the period.

(d)  Where the time prescribed for doing any act expires on a day on which the Registry is
closed, the time for doing such act shall be extended to the day on which the Registry
is next open.

(¢)  Unless otherwise directed by the Court, the period of the Christmas vacation shall not
be reckoned in the computation of the time appointed or allowed by these Rules for
filing, amending or delivering any pleading.

() Pleadings may be filed or amended during the Christmas vacation on days when the
Registry is open for business, but the time for filing any consequential pleading or for
taking any other consequential action shall only run from the first day after the
Christmas vacation.
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6.02

6.03

6.04

6.05

6.06

6.07

6.08

6.09

6A.01

6A.02

(1) The Court may extend or abridge the period within which a person is required or
authorized by Statute, by Rules or by an order of the Court, to do or abstain from
doing any act.

(2)  Where anything is by these Rules or any judgment, order or direction of the Court
directed to be done within a fixed period of time after 6 July 1992 that period of time
shall be calculated in accordance with the criteria in Section 27(1) of the Acts
Interpretation Act 1915.

Where no time is fixed by statute, by Rules or by any judgment or order of the Court for the
doing of any thing in connection with any proceeding, the Court may, by order, fix the time
within which the thing is to be done.

Where twelve months or more have elapsed since the last step in the proceeding, the party
who desires to proceed shall, unless the Court otherwise orders, give to every other party not
less than one month's notice of his intention to proceed. A summons on which no order has
been made shall not be deemed a proceeding within this subrule.

An application to set aside or remit an award may be made at any time within twenty-one
days after such award has been made and published to the parties.

The Registry shall be open for public business except on Saturdays, Sundays, public holidays
and the days between Christmas and New Year’s Day and at such times as may be fixed by
the Registrar, with the approval of the Chief Judge, by practice direction.

The Registry may be opened at other times for urgent business.
The Chief Judge may direct that the Registry shall not be‘open between 1 p.m. and 2 p.m.

(1)  There shall be a Christmas vacation in every year commencing on the 25th of
December (or the 23rd or 24th day of December if the 25th day of December is a
Saturday or Sunday) and ending on the Sunday before the second Monday in January
of the following year.

(2)  Oneor more of the Judges shall be selected before the commencement of the vacation
for the hearing, during the vacation, of all such applications as may require to be
immediately or promptly heard. Any other Judge may sit in vacation for the
transaction of judicial business in addition to, or in substitution for, the vacation
Judge.

Notice Before Action

(1)  Rule 6A applies to inter partes actions commenced on and after 3 September 2000 and
to the exclusion of Rule 101.01(1)(b) in relation to those actions.

(2)  Rule 6A does not apply to actions:

(a) if the claims made do not include any liquidated or unliquidated monetary sum
other than costs;

(b) if urgent relief is sought;
(c) ifthe Court so directs; or
(d) in the Land and Valuation Division.

(1) At least 90 days before commencing an action the plaintiff is to post or send to the
defendants at their last known address a notice of the proposed claim with sufficient
detail so that the defendants have a reasonable opportunity to make an offer to settle
the claim before it is commenced.
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6A.03

6A.04

6A.05

6A.06

6A.07

6A.08

6A.09

7.01

7.02

7.03

7.04

(2)  Where the claim is for any unliquidated amount the notice is to state the sum which
the plaintiff will accept in satisfaction of such unliquidated claim or why, with brief
reasons, such sum cannot be stated.

Where the plaintiff believes that an insurer is likely to indemnify any proposed defendant
against the claim the notice under Rule 6A.02 is also to be sent to that insurer.

Where the claim is supported by expert evidence the plaintiff is also to send to the
defendants and the insurers copies of any relevant reports from any expert which are relied
upon with the notice under Rule 6A.02 unless such reports have already been supplied.

The Court may deprive a plaintiff who does not comply with Rule 6A of the whole or part of
the costs of the action.

(1)  Within 60 days of receipt of any notice under Rule 6A.02 the defendants or their
insurers are to post or send to its sender a response to it and copies of any relevant
reports from any expert on which they intend to rely unless such reports have already
been supplied.

(2)  The response under (1) is to include whether liability for the claim is denied, and, if
so, briefly state the grounds of such denial.

In any order for the costs of the action the Court is to have regard to any failure of a
defendant or insurer to make any, or a reasonable, response under Rule 6A.06 and it may as
a result of it order costs as between solicitor and client to the plaintiff for the whole or part of
the action.

Where a proposed party to an action or an insurer has any releyant report of an expert which
has not been supplied under Rules 6A.04 or 6A.06 such reports must be sent to the other
parties by plaintiffs on the commencement of the action and by defendants on the filing of
their notices of address for service.

The summons-or other originating process is to include an endorsement stating that a claim
has been notified in accordance with Rule 6A, or that no such claim has been notified as the
plaintiff believes that there are good grounds to relieve the plaintiff of the consequences of
failing ‘to make such a notification, or for such other reason as may be briefly stated in the
endorsement.

Commencement Of Actions

Every action under these Rules shall be commenced by summons.

A summons under these Rules shall be deemed to be, and be treated as, a writ, motion,
petition, originating summons or any other form of originating process which is referred to in
any Statute or statutory instrument.

Where it is not intended to serve a summons on any person such summons shall be in Form 2
and shall be supported by an affidavit setting out the facts relied upon for the relief sought.

(1)  Where it is necessary to serve a Summons, it shall be in Form 3 and shall be supported
by a Statement of Claim in Form 4, pleading the plaintiff’s cause of action in
accordance with the requirements of Rules 9 and 46A, provided that, where in the
circumstances of the case it is more convenient to do so, a Statement of Claim need
not be filed and the Summons may be supported by an affidavit or affidavits filed in
lieu thereof that sufficiently set out the facts relied upon for the relief sought.
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7.05

7.06

7.07

7.08

7.09

(2) Notwithstanding the provisions of sub-rule (1), a Summons seeking an Order for
Possession, pursuant to Part XVII of the Real Property Act shall be in Form 5 and be
supported by an Affidavit in Form 5A.

(3) An urgent application for an injunction may be supported by affidavit without the
prior filing of a Statement of Claim.

If a summons is issued pursuant to Rule 7.03, but the Court subsequently directs that it
should be served on some other party, the Court may direct that a summons in accordance
with Rule 7.04 be substituted for that summons, and that the proceedings shall continue
thereafter as if they had been instituted pursuant to Rule 7.04.

If a summons under Rule 7.04 is supported by an affidavit the Court may direct either of its
own motion or on application of any other party that the summons shall continue thereafter
on pleadings and make directions relating thereto.

If a summons is supported by an affidavit under Rule 7.04, and no directions for pleadings
have been given under Rule 7.06 each other party to the proceedings shall file an affidavit in
answer dealing with the matters raised in the affidavit filed on behalf of the plaintiff and
setting out any facts on which that party wishes to rely in opposition to the claim within
14 days of the filing of its notice of address for service.

Where a defendant files an affidavit pursuant to Rule 7.04 above deposing to any matter not
dealt with in the affidavit already filed by the plaintiff the plaintiff shall file a further
affidavit in answer to such matter within 14 days of the service of the affidavit of the
defendant.

(1)  Unless a statute or Rule otherwise provides, an inter partes summons shall require the
defendant to file an address for service and shall warn the defendant that, if that party
does not file such a notice within the prescribed time, the plaintiff may proceed in the
action without further notice.

(2)  Where any statute expressly contemplates or requires that an appearance be entered by
a defendant or other party to an action a document in conformity with Form 6 may be
filed and shall thereupon stand as an appearance by such defendant or other party.

Note: italics indicate suspension of a Rule (partially or in full) from 12 June 2003.

7.10

7.11

The proper officer shall:

(a)  ensure that all documents which are required to be filed in or issued from the Court
are entered in the relevant electronic or other record of the Court maintained in
respect of proceedings, in which each action shall be distinguished by a unique
numeric designator;

(b)  cause one or more hard copies of any document which is required to be served
personally, to be prepared, authenticated by computer-generated, or other, imprinted
seal or official designation thereon, and issued to the party filing the document, and

(c) ensure that a true copy of such document is retained in the record of the Court, in
either electronic or hard copy form.

(1)  Any action may be commenced by filing all such documents as are required to be filed
in the Principal Registry.
2) If-
(a) the place where a cause of action arose is nearer to a District Registry than to the
Principal Registry;
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9.01

9.04

10.01

10.02

(b) the place where the defendant or one of the defendants resides or carries on
business at the time when the action is commenced is nearer to a District
Registry than to the Principal Registry; or

(c) in an action arising out of a contract made between the parties, the place where
the plaintiff resided or carried on business at the time when the contract was
made was nearer to a District Registry than to the Principal Registry;

the action may be commenced by filing all such documents as are required to be filed
in that District Registry.

Time For Notice of Address for Service

The time limits stipulated in an inter partes summons for filing a notice of address for
service shall be as follows:

(@) Where the place for service is within any State of the Commonwealth, or in the
Australian Capital Territory or the Northern Territory — 21 days; and

(b)  Where service is to be in any other place - 60 days.
Summonses

The summons may, except in any action to which Rule 7.03 applies or in which, pursuant to
these rules, a statement of claim is not required, have endorsed on it, or annexed to|it, the
statement of claim of the plaintiff.

(1) If any party sues, or is being sued, in a representative capacity, such capacity shall be
endorsed on the summons.

(2)  The summons shall have endorsed on it:
(a) the name and address of the plaintiff

(b) where the plaintiff sues by a solicitor, the name, address and telephone number
of the solicitor

(c) where a solicitor is acting as agent for a principal solicitor, the name, address
and telephone number of that principal solicitor

(d) .~an address for service of all documents.
Issue Of Summonses

(1)  The summons shall be prepared and signed by the plaintiff or his solicitor and shall be
tendered to the proper officer who shall seal and number the summons, and thereupon
the summons shall be deemed to be issued.

(2) At the same time as the plaintiff presents a summons to be issued he shall file and
serve a case information sheet in such form as may be prescribed by Practice
Direction.

(3)  Either party is to be at liberty to amend or supplement the case information sheet by
lodging and serving a further sheet where a need to do so arises.

(1)  Where there is more than one defendant in an action the plaintiff may at the time of
the issue of the summons or thereafter issue one or more concurrent Summonses.

(2) A concurrent summons:
(a) shall be marked “concurrent summons”;
(b) shall bear the same heading and the same date as the original summons;

(c) in its body need only refer to the name and address of the particular defendant
upon which it is intended to be served;
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3)
“4)

10.03 (1)

2

)

“4)

)

(6)

(7

10.03A (1)

(d) may carry endorsements under the Service Execution of Process Act 1901 which
are not shown on the original summons;

(e) may state the appropriate number of days for the filing of a notice of address for
service by the defendant upon which it is intended to be served in lieu of the
number of days shown in the original summons;

(f) shall otherwise be in the same form as the original summons.

Any variation to the form of a concurrent summons permitted by subrule (2) above
may be carried out without exercising any right of amendment under Rule 53.

The service or production of a concurrent summons on or to a defendant named in the
body of that concurrent summons shall be of the same effect as the service or
production of the original summons on or to that defendant.

A summons shall be in force for a period of 3 months from its date of issue, but it may
be renewed for a further period by order of the Court made pursuant to the following
provisions of this Rule.

Without limiting the provisions of subrules (3), (4) and (5), if any defendant in an
action is to be served outside the State, the plaintiff may apply within 1 month of the
date of the issue of the summons for its renewal. If satisfied that the period that
would otherwise be allowed for service may well be inadequate, the Court may extend
such period by such time not exceeding 3 months as it shall think fit.

Without limiting the provisions of subrules (2), (4) and (6), if any defendant named in
a summons shall not be served therewith the plaintiff may, within 4 months, of the
issue of the summons, apply to the Court for renewal of the summons. The Court, if
satisfied that reasonable efforts have been made to serve such defendant.or for other
good cause, may renew the summons for such period not exceeding 3 months as it
shall think fit.

Without limiting the provisions of subrules (2), (3) and (6), if any defendant named in
a renewed summons shall not be served therewith the plaintiff may, within 4‘months
of the renewal of the summons; apply to the Court for further renewal of the
summons. The provisions Of subrule (3) shall, mutatis mutandis, apply to the
determination of such application.

Notwithstanding the provisions of subrules (2), (3) and (4), the Court in the exercise
of its discretion may renew a summons for such period not exceeding 3 months as it
thinks fit at any time prior to the action being dismissed for want of prosecution
pursuant to Rule 10.06(5) if the circumstances are such that the commencement of
fresh proceedings in respect of the same cause of action would require an extension of
time pursuant to Section 48 of the Limitation of Actions Act 1936.

Upon an order being made under subrules (2), (3), (4) or (5) and before the summons
is served the summons shall be endorsed by the plaintiff with a notation to the
following effect:

‘Renewed until......... day of .......... 20......... by order of the Court made

If in any action commenced under the former Local Court Rules on or before the 31st
December 1990:-

(a) the summons shall not have been served upon a defendant by that date; and

(b) under the provisions of the former Local Court Rules that were in force at the
time when the summons was issued, service on that defendant could lawfully
have been made on that date;

the date of the issue of the summons shall, for the purposes of the previous provisions
of this Rule, be deemed to have been the 1st January 1991.

This rule applies to all actions commenced on or after the gazettal of Supreme Court
Rule 1987 Amendment No 92 to the exclusion of Rule 10.03.
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3)
“4)

)

A summons shall be in force for a period of six months from its date of issue, or if it is
to be served out of the state, for such longer period as may be fixed by the Court.

The Court may, from time to time, extend the period for serving a summons for a
period of six months.

The Court’s discretion to extend the time for serving a summons may be exercised
(a) even though the time for service by or under this rule has expired; and
(b) even though the time for commencing an action has expired.

Upon an order being made under subrule (2) and before the summons is served the
summons shall be endorsed by the plaintiff with a notation to the following effect:

10.04  Where a summons of which the production is necessary has been lost, the Court, upon being
satisfied of the loss and of the correctness of a copy thereof, may order that such copy shall
be sealed and served in lieu of the original summons.

10.05  Rules 10.02, 10.03 (1) to (4) inclusive and 10.04 shall also apply to writs issued prior to 1st
January 1987.

10.06 (1)

2
3)

4

)

(6)

10.06A (1)

2

In any action in which within 4 months of the date of the summons or of any renewal
thereof:-

(a) an application shall not have been taken out for an order pursuant to Rule 10.03
extending the time for service of the summons by the renewal thereof;

(b) anotice of address for service shall not have been filed by any defendant; or

(c) the plaintiff being entitled to do so shall not have applied for judgment in default
of the filing of a notice of address for service;

the Registrar shall enter the action in a list to be known as the List of Inactive Cases.

Where an application which is-referred to in subrule (1)(a) above is refused the
Registrar shall enter the action'in the List of Inactive Cases.

One month before entering any action in the List of Inactive Cases the Registrar shall
give notice to the plaintiff of his intention so to do if after 4 months from the issue of
the’summons the action falls within Rule 10.06(1).

The Registrar shall remove from the List of Inactive Cases any action in respect of
which:-

(a) anotice of address for service is filed by a defendant;

(b) ajudgment in default of filing a notice of address for service is obtained; or,
(c) the Court in the exercise of its discretion orders such removal;

within 2 months of the entry of the action in the List of Inactive Cases.

Upon an action remaining in the List of Inactive Cases for a period of 2 months after
the date upon which it was entered in that List, it shall at 4.00 p.m. upon the last day
of that period thereupon stand dismissed for want of prosecution, but such dismissal
shall not operate as a bar to the commencement by the plaintiff of fresh proceedings in
respect of the same cause of action.

Where an action has been dismissed by the operation of clause (5) hereof the Court
may reinstate the action in special or exceptional circumstances.

This Rule applies to all actions commenced on or after the gazettal of Supreme Court
Rules 1987 Amendment No 92 to the exclusion of Rule 10.06.

In any action in which within seven months of the date of the summons or of any
renewal thereof:

(a) an application shall not have been taken out for an order pursuant to Rule
10.03A extending the time for service of the summons by the renewal thereof;
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€)
4)

)

(6)

(7

(b) anotice of address for service shall not have been filed by any defendant; or

(c) the plaintiff being entitled to do so shall not have applied for judgment in default
of the filing of a notice of address for service;

the Registrar shall enter the action in a list to be known as the List of Inactive Cases.

Where an application which is referred to in subrule (2)(a) above is refused the
Registrar shall enter the action in the List of Inactive Cases.

One month before entering any action in the List of Inactive Cases the Registrar shall
give notice to the plaintiff of intention so to do if after seven months from the issue of
the summons the action falls within Rule 10.06A(2).

The Registrar shall remove from the list of Inactive Cases any action in respect of
which:

(a) anotice of address for service is filed by a defendant;

(b) ajudgment in default of filing a notice of address for service is obtained; or
(c) the Court in the exercise of its discretion orders such removal,

within two months of the entry of the action in the List of Inactive Cases.

Upon an action remaining in the List of Inactive Cases for a period of two months
after the date upon which it was entered in that List, it shall be at 4 pm upon the last
day of that period thereupon stand dismissed for want of prosecution, but such
dismissal shall not operate as a bar to the commencement by the plaintiff of fresh
proceedings in respect of the same cause of action.

Where an action has been dismissed by the operation of clause (6) hereof the Court
may reinstate the action in special circumstances.

Authority Of Solicitors And Addresses For Service

11.01  Every solicitor whose name appears endorsed on a summons shall be deemed to have
authority to issue it, or accept service of proceedings in relation to'it, unless the contrary is
proved by either party upon application to-the Court.

1102 (1)

2

A party who changes its:

(a) address for service;

(b) solicitor;

(¢) number for facsimile transmission;
(d) DX number; or

(e) . e-mail address;

shall forthwith file a notice of change in the Registry and serve a copy of such a notice
upon each other party.

A notice of change shall be in Form 7.

11.03 Where:

(a)
(b)

(©)

any document is served by post to an address for service is returned unclaimed; or

on an attempted service at an address for service the party or his representative cannot
be found, and there is nothing at the address to suggest that there is any connection
with the party who has given the address for service; or

the relevant internet service provider, notifies a party attempting service by e-mail that
an e-mail properly addressed to an e-mail address of another party as set out in a
Form 1 or notice of address for service filed by that last mentioned party, that, for any
reason, the e-mail cannot be delivered,

any other party shall apply to the Court either to strike out the address for service or for
directions as to how service should be effected on the party who has given such address for
service.
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11.04  Where a party who has sued or defended by a solicitor intends and is entitled to act in
person, he may file and serve a notice in Form 7 for that purpose stating that henceforth he is
acting in person and giving an address for service of notices and proceedings.

11.05 (1)

2)

)

11.06 (1)

2
3)

4)
)

Where a notice of change has not been filed under Rule 11.04, any other party may
apply to the Court for an order declaring that the solicitor acting for a party entitled to
give notice under Rule 11.04 has ceased to act for that party.

(a) Any application under this Rule must be served on all other parties to the action
and upon the party to whose solicitor the application relates;

(b) the application shall be supported by an affidavit stating the grounds of the
application;

(c) where an order is made under this Rule it shall be drawn up and filed and served
upon every other party except a party who has not filed a notice of address for
service;

(d) the party procuring the order shall file in the Registry a certificate signed by him

or his solicitor that the order has been duly served as required by subrule (c)
hereof.

An order made under this Rule shall not affect the rights of the solicitor and the party
for whom he acted as between themselves.

Where a solicitor who has acted for a party in an action has in fact ceased to act, and
the party has not given notice under either Rule 11.02 or 11.04, the solicitor may
apply to the Court for an order declaring that the solicitor has ceased to be thesolicitor
for the party in the action.

Any application under this rule shall be made by an application in the action and be
served on the solicitor’s former client and every party to the action.

The application shall be supported by an affidavit stating the grounds' of the
application which shall be served-with the application on the solicitor’s former client.
Unless otherwise ordered. the‘affidavit shall not be served on any other party to the
action and may. be filed in a/sealed envelope or handed to the Judge or Master hearing
the application.

The Court shall consider the application and may in its discretion make a declaration
that the solicitor has/ceased to be the solicitor for the party in the action.

If an order is made on the application, the solicitor shall continue to be considered as
the solicitor for the party until the solicitor has:

(a) caused the order to be settled and entered and also to serve a copy of it on the
former client and every other party except a party who has not filed an address
for service; and

(b) filed in the Registry a certificate signed by the solicitor that the requirements of
subrule (a) have been complied with.

Service of Summons

12.01  The summons shall be deemed to have been duly served where:

(a)
(b)

(©)
(d)

the defendant is served personally;

the defendant's solicitor endorses a statement on the summons that he accepts service
of it;

the plaintiff proves that the summons although not personally served has actually been
received by the defendant; or

the defendant files a notice of address for service after service of the summons by
whatever means.
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12.02

12.03

12.04

12.05

Unless the Court otherwise orders personal service shall be required:

(a)  for the service of the summons in any proceeding and also where any party or person
is served with their first document indicating their involvement in, or involvement in a
new capacity, in the proceeding to which the document relates.

(b)  where it is intended to enforce obedience to a judgment or order by process of
attachment.

(c) in any case where personal service is required by statute or by these Rules or by an
order of the Court.

Any document required to be served personally shall be deemed to have been personally
served where:

(a)  the document is served personally by leaving a copy of the document with the person
to be served, or, if he does not accept the copy or renders it impossible or
impracticable to hand the copy to him, by placing the copy as near as is practicable to
him and informing him of the nature of the document;

(b) the solicitor of the party served endorses a statement on the document that he accepts
service of it;

(c)  the party required to serve the document proves that although the document was not
personally served it has actually been received by the party served,

(d) an answering document is filed or served after service;

(e)  service was in accordance with an agreement made between the parties as to:
(i) place of service
(il)) mode of service, and
(iii) the person upon whom service may be effected.

Subject to the provisions of any statute, where a summons is endorsed with a claim for
possession of land the Court may, if satisfied upon an ex parte application that ne person
appears to be in actual possession of the-land, and that service cannot otherwise be effected
on any defendant, authorise service on that defendant or on all defendants, as the case may
require, by fixing a copy of 'the summons to some conspicuous part of the land and may
direct that service by affixing as aforesaid shall be deemed good service on that defendant or
those defendants.

(1)  Service of any document not being a document which by virtue of these Rules, or any
order of the:Court, is required to be served personally may be effected:

(a) by leaving a copy of the document within the prescribed hours (if any) at the
proper address of the person to be served, with any adult person who normally
resides, works or is present at such place; or

(b) by sending a copy of the document by prepaid post, addressed to the person to be
served at his proper address; or

(c) where the solicitor for a party is a member of or is entitled to the use of the
facilities provided by a Document Exchange, entitling such solicitor to the
exclusive use of a box or receptacle for the deposit and collection of documents
or at a box referred to in the address for service given by such solicitor, by
delivering a copy of the document into that box or receptacle;

(d) by personal service;

(e) where the parties to the proceedings have before or after the commencement of
the proceedings, agreed on

(1) a place of service

(i)  amode of service, and

(iii)  a person upon whom service may be affected;
(f) in such manner as the Court may direct.
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2

)

“4)

)

(g) by facsimile transmission to a number given in the address for service for that
purpose, but only where the address for service is that of a solicitor and contains
a number for facsimile transmission.

(h) where the solicitor for a party has specified an e-mail address in a notice of
address for service, or other document filed in the action, by transmitting a copy
of the document by means of an authorised electronic communication to such
solicitor at the nominated e-mail address.

The “proper address” referred to in subrule (1) shall be:

(a) the address for service as endorsed on the summons, notice of address for
service, pleading or given in a notice of change of address served pursuant to
Rule 11.02;

(b) where the person to be served is not a party, or being a party has no address for
service on record:

@) in any case the business address of the solicitor, who is acting for him in
the proceeding in which service of the document in question is to be
effected;

(ii))  in the case of service on an individual, his usual or last known address;

(iii)  in the case of any of the parties mentioned in Rule 15 the address of the
person or place specified in that Rule.

Where a document is not required to be served personally and the person to be served
is in default of filing a notice of address for service or has no address for service the
document need not be served on that person unless the Court otherwise orders or a
rule otherwise provides.

Notices from any officer of the Court may be served by post, through a document
exchange by authorised electronic communication via EDX-orvin such other manner
as the Court may direct.

Where any document received by authorised electronic/communication under ;subrule
(1)(g) is not sufficiently clear and legible the party serving it shall forthwith upon
request serve another copy .of it by means other than by authorised electronic
communication.

12.06 Service shall be deemed to have been effected:

(@) = where service by post, in the normal course of post;

(b)  where service is made by delivery into document exchange facilities pursuant to Rule
12.05(1)(c); on the next day on which the Registry is open after delivery;

(c)  where service is made via EDX pursuant to Rule 12.05(1)(h) on the day of
transmission.

(d)  where the document is served under (b) or (c) hereof after 5.00p.m. on Monday to
Friday or after 12.00 noon on Saturday on the next day that the Registry is open.

Proof Of Service
13. Personal service of a summons or other document on another party shall be proved by the

person so serving such document swearing and filing an affidavit containing the following

facts:

(a)  the time, date and place of service;

(b)  the person upon whom service was effected and the capacity in which he was served;
and

(c) sufficient facts to prove the identity of the person served with the party named in the

document.
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14.01

14.02

14.03

14.04

15.01

Substituted Service

Where reasonable efforts have been made but have failed to effect service of a summons or
other document, the party wishing to serve it may apply to the Court by application
supported by affidavit for an order for substituted service.

An order may be made for substituted service if the justice of the case so requires
notwithstanding that the applicant for the order cannot show that the mode of substituted
service directed by the order will probably bring the document, notice or order of which
substituted service is ordered to the notice of the party against whom the order is made.

If it appears that a party not served is insured against liability in respect of the claim sought
to be made against that party, substituted service may be ordered to be made upon the insurer
where reasonable efforts to serve or locate the party personally have failed.

Where an insurer which receives a summons pursuant to an order made under Rule 14.03
does not intend to conduct the defence of the claim or to indemnify the party not personally
served against it, the insurer may apply to the Court to set aside the order for substituted
service.

Service Upon Particular Parties

Where a party is to be served with a summons or other document, and that party is:
(a)  aperson under disability;

(b)  an aged or infirm person in relation to whom a protection order has been-made under
the Aged and Infirm Persons Property Act 1940 where the relief sought may affect
property which is the subject of the protection order;

(c)  abody corporate or a society;
(d) afirm

then personal service shall be deemed to have been duly effected when such documents are
served:

(i)  upon such of the father, mother or guardian of the person under disability who then
has legal custody of that person under disability, or if he has none, any other person
with whom the person under disability normally resides; or

(i1)  if the person is of unsound mind upon the administrator appointed pursuant to the
Mental Health Act 1935 provided that he has the power to defend the proceedings or,
if he has none, upon Public Trustee or upon the person with whom the person of
unsound mind normally resides or under whose care he is; or

(iii) in the case of a protected person under an order made under the Aged and Infirm
Persons Property Act 1940 upon the manager of such person's property provided that
he has the power to defend the proceedings; or

(iv) in the case of a person under the protection of the Guardianship Board, upon that
Board; or

(v) in the case of a body corporate or a society, in the manner provided by any Act
making provision for service of documents or, in the absence of statutory provision,
upon a responsible officer of the body corporate or a society; or

(vi) in the case of persons sued as partners in the name of their firm, either upon any one
or more of the partners, or at the principal place within the jurisdiction of the business
of the partnership upon any person appearing to have the control or management of
the partnership business, provided that where the partnership has been dissolved to the
knowledge of the plaintiff before the commencement of the action, the summons or
other document shall be served upon every person within the jurisdiction sought to be
made liable.
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15.02

15.03

18.02

(1

2
3)

Where a contract has been entered into within the jurisdiction by or through an agent
who is either an individual residing or carrying on business within the jurisdiction, or
a body corporate having a registered office or a place of business within the
jurisdiction, by leave of the Court given before the determination of the agent's
authority or of his business relations with the principal, a summons or other document
in a proceeding relating to or arising out of the contract may be served on the agent.

For the purposes of the last preceding paragraph the authority of the agent shall be
deemed to include authority to receive service of process.

A copy of the order giving leave and of the summons or other document shall be sent
forthwith by post to the principal at his address out of the jurisdiction if such address
is known to the plaintiff.

Nothing in this Rule affects any provision in any Statute facilitating the service of a
document. This Rule is to be read as cumulative upon such provision.

Service Out Of The Jurisdiction

A summons may be served out of Australia without leave of the Court whenever the subject
matter of the claim is or relates to:

(a)
(b)

(c)
(d)

(e)

S
(fa)

(2

(h)

(1)

real or personal property situate within the jurisdiction; or

relief against or in respect to any person domiciled or ordinarily resident within the
jurisdiction, or the estate of such a person;

the construction or interpretation of any document or instrument relating to real or
personal property situate within the jurisdiction; or

the rectification, setting aside or enforcement of any act, deed, /will, contract,
obligation or liability affecting real or personal property situate within the jurisdiction;
or

a contract:
(i) made within the jurisdiction

(il)) made by or through an agent residing within the jurisdiction on behalf of a
principal'trading or residing outside the jurisdiction

(iii)” under which the parties expressly agree to submit to the jurisdiction of the
Courts of this State; ‘or

(iv) < by its terms or by implication to be governed by the laws of this State; or

(v) a breach of which was committed within the jurisdiction wherever the contract
was made, even though a breach out of the jurisdiction rendered impossible the
performance of the part of the contract which ought to have been performed
within the jurisdiction.

a tort committed wholly or partly within the jurisdiction; or

where the proceedings, wholly or partly, are founded on, or are for the recovery of
damages in respect of damage suffered in the State caused by a tortious act or
omission wherever occurring; or

the administration of the personal estate of any deceased person, who at the time of
his death was domiciled within jurisdiction, or the execution as to property within the
jurisdiction of the trusts of a written instrument, being trusts which ought to be
executed, and of which the person to be served with the summons is a trustee, and any
consequential relief or remedy; or

a claim for an injunction ordering the defendant to do or refrain from doing anything
within the jurisdiction whether or not any claim for damages is also made for doing or
failing to do that thing; or

an action properly brought against a person duly served within the jurisdiction to
which a person out of the jurisdiction is a necessary or proper party; or
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18.04

18.05

18.06

18.07

@)

(k)

M

(m)

(n)

(1

an action for the grant of probate of the will or other testamentary instrument or of a
document complying with Section 12(2) of the Wills Act 1936 purporting to embody
the testamentary intention of or letters of administration of the estate of a deceased
person with or without the will annexed in all cases where such a grant might lawfully
be made by the Court in its testamentary causes jurisdiction or for the revocation of
such a grant or for an order pronouncing for or against the validity of an alleged will;

or where the parties agree, or have agreed, that the Court will have jurisdiction to
entertain any action arising out of the transaction the subject matter of the action
which apart from such agreement the Court could entertain if the defendant were
served within the State; or

where by any Statute of the Commonwealth or of the State, it is declared that the
Courts of South Australia have jurisdiction in respect of any person or subject matter;
or

an action by a mortgagee or mortgagor in relation to a mortgage of personal property
situate within the jurisdiction which seeks relief of the nature or kind following, that is
to say, sale, foreclosure, delivery of possession by the mortgagor, redemption,
reconveyance, delivery of possession by the mortgagee; but does not seek (unless and
except so far as permissible under subparagraphs (d) and (e) of this Rule) any personal
judgment or order for payment of any moneys due under the mortgage. In this
subparagraph the expression “Personal property situate within the jurisdiction” means
personal property which, on the death of an owner thereof intestate, would form the
subject-matter for the grant of letters of administration to his estate by the Court; the
expression ‘mortgage’ means a mortgage charge or lien of any description; the
expression ‘mortgagee’ means a party for the time being entitled to or interested in a
mortgage; and the expression ‘mortgagor’ means a party for the time being entitled to
or interested in property subject to a mortgage;

a claim for a declaration in relation to any matter contained in any one or more of the
preceding thirteen subparagraphs.

Service outside the Commonwealth of Australia and its dependent Territories shall be
effected by service of:

(a) notice of the summons or originating process and not the summons or
originating process itself. The notice shall be in Form 11.

(b) copies of all documents in respect to any further step in the proceedings with an
intimation that process in the form of the copy has been issued.

Service out of Australia shall be:

(a)
(b)

(c)

in accordance with Rule 12 of these Rules as long as such service is not contrary to
the law of the country in which such service is effected; or alternatively

if the person to be served is not an Australian citizen, or a company incorporated in
Australia, in accordance with the law of the country in which service is to be effected;
or

by such other mode as the Court may authorise upon application made to it for that
purpose.

Proof of service out of Australia shall be:

(a)
(b)

(1
2

in accordance with Rule 13; or

by an official certificate from an embassy, high commission, consular or government
authority or a foreign court setting out the mode and date of service.

An originating process which does not come within Rule 18.02, or other process of
the Court, may be served out of the State with the leave of the Court.

Rule 18.04 shall apply to any originating process served pursuant to subrule (1)
above.
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19.

20.

(3)  Rules 18.05 and 18.06 shall apply to any service effected pursuant to leave granted
under subrule (1) above.

(4)  Nothing herein contained shall in any way prejudice or affect any practice or power of
the Court under which, when lands, funds, choses in action, rights or property within
the jurisdiction are sought to be dealt with or affected, the Court may, without
affecting to exercise jurisdiction over any person out of the jurisdiction, cause such
person to be informed of the nature or existence of the proceedings with a view to
such person having an opportunity of claiming, opposing, or otherwise intervening.

Service Under Convention

Where a summons, application or other document is to be served in any foreign country with
which a Convention in that behalf has been or shall be made and extended to the
Commonwealth of Australia or the State of South Australia the following procedure shall,
subject to any special conditions contained in the Convention, be adopted:

(a)  The party requesting such service shall file:

(i) arequest in the form set out in Form 12 stating whether service is to be effected
through an embassy, a high commission, a consul or a foreign judicial authority;

(i) the original and required number of copies of the document and a certified
translation thereof in the language of the country in which service is to be
effected.

(b)  The document to be served shall be sealed with the seal of the Court for use out of the
jurisdiction and shall be forwarded by the Registrar to the Attorney-General for South
Australia for transmission through the proper diplomatic channel to.the foreign
country in which the document is to be served.

(c) An official certificate from the foreign judicial authority or the embassy, high
commission or consul, establishing the date of service of the document shall be
deemed sufficient proof of such service and shall be filed in the Registry.

Service Under A Letter of Request

Where notice of a summons or other document is to be served in any foreign country with
which a Convention in that behalf does not subsist, the following procedure shall be adopted:

(@) The notice may be served:
(1) < through the government of that country

(i) through the embassy, high commission or consulate of Australia, or a protecting
power for Australia in that country, except where such service is contrary to the
law of that country.

(b)  The party requesting such service shall proceed according to Rule 19 sub-rules (a), (b)
and (c).

[Defendant’s Notice of Address for Service]

Filing and service of a notice of address for service

21.01

A party upon whom a summons has been served shall, within the time stipulated in the
summons, file a notice of address for service and serve copies thereof on the plaintiff and all
other parties who have already filed a notice of address for service, of which the party served
has notice.

Filing and service of a notice of address for service

21.02

Where two or more defendants to a proceeding file a notice of address for service at the same
time either personally or by the same solicitor, it shall only be necessary to file and serve one
set of documents.
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Content of notice of address for service

21.03

21.04

21.05

21.06

21.07

21.08

(1
2

)

A notice of address for service must specifically acknowledge service of the relevant
summons on the party filing the notice and otherwise conform with Form 6.

Where a solicitor files such a notice as agent for a principal solicitor, whether within
South Australia or elsewhere, the name, address, telephone number, facsimile number
and e-mail address of that principal shall be specified.

Where a person named in a summons as the defendant becomes aware of the issue of
that summons, such person may cause a notice of address to be filed in the action prior
to receipt of service of the summons. In such event the summons shall be deemed to
have been duly served on the person immediately prior to the filing of the notice.

A defendant may not file a notice of address for service after final judgment has been
obtained except by leave of the Court.

If the Court is satisfied on application by the plaintiff that an address specified in a notice of
address for service is not genuine the Court may set aside the notice of address for service.

The filing of a notice of address for service shall not constitute a submission to the
jurisdiction of the Court.

Except with the leave of the Court no person other than a plaintiff shall be heard on any
summons, other than a summons for possession under Part XVII of the Real Property Act
1886 or Rule 65.07, or on any application, unless he has first filed a notice of address for
service.

(1

2

)
4)

)

(6)

(7

Where it is in the interests of justice to do so the Court may give leave to a defendant
to be represented in an action by more than one/solicitor upon such terms as shall be
just, and may at any time revoke or vary such leave or its terms.

The part to be played in the action by each solicitor representinga defendant pursuant
to leave granted under/ subrule (1) shall be clearly set out in the order granting such
leave and in the notice of address for service filed by that solicitor.

Where leave is granted under subrule (1) a separate notice of address for service under
Rule 2 L-shall be filed by each solicitor who is representing that defendant.

Unless the Court shall order to the contrary where leave is granted under subrule (1)
all Rules, orders ‘and directions requiring or permitting the defendant to take any
interlocutory step in the action shall be read as applying separately to each solicitor
representing the defendant as if each such solicitor represented a separate defendant.

Where leave has been granted under subrule (1) no judgment or order shall be entered
against that defendant by reason of a default of that defendant unless the default shall
be common to all solicitors representing that defendant or the leave under subrule (1)
shall have been first revoked.

At any trial of the action a defendant who is represented by more than one solicitor or
counsel pursuant to leave granted under subrule (1) shall only be permitted to take
such part in the trial as if he was represented by one solicitor or counsel unless the
trial Judge thinks fit to allow that defendant's counsel to take any greater part in the
trial.

(a) Unless the Court otherwise orders any additional costs of the action incurred by
any other party in consequence of an order under subrule (1) shall be that party's
costs in any event against the defendant obtaining the leave.

(b) Unless the Court otherwise orders nothing done under Rule 21.08 shall make
any other party to the action liable to pay to a defendant who is represented by
more than one solicitor under subrule (1) any greater amount for costs than
would be payable if that defendant was only represented by one solicitor.
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22.01

22.02

22.03

22.04

22.05

23.01

(8)  Except with the leave of the Court no defendant shall act or appear in person while
any leave granted under subrule (1) remains in force.

Submission To The Jurisdiction

If the defendant intends to dispute, deny or discharge:

(a)  the jurisdiction of the Court in the matter or with respect to any relief or remedy
sought;

(b)  the validity of the service of the summons;

(c) that the summons discloses a cause of action known to the law;

(d) any order of the Court extending the validity of the summons;

(e)  an order of the Court giving leave to serve the proceedings out of the jurisdiction;

() any order of the Court made to prevent any dealing with any property of the
defendant;

(g)  that the Court is the proper forum for the trial of the action he shall:
(i) where the action is proceeding on pleadings expressly raise that in his defence;

(il)) where the action is proceeding on affidavit state that in his affidavit in answer
filed pursuant to Rule 7.07.

If a defendant does not so plead in his defence or state in his affidavit any of the matters
referred to in Rule 22.01, he will be deemed to have submitted to the jurisdiction unless the
Court gives him leave at any later time to raise a question of jurisdiction.

(1) If a defendant by his defence or affidavit-raises any of the questions set out in Rule
22.01, he shall within fourteen days apply to the Court for the determination of such
questions.

(2)  Nothing in Rule 22 shall prevent the party before the filing of his defence or affidavit
from bringing on for hearing an application to deal with any of the questions set out in
Rule 22.01.

Upon hearing an application under Rule 22.03 the Court may make such order or give such
directions for its disposal as the Court thinks fit.

If the question of jurisdiction is decided adversely to the defendant on the hearing of the
application, he will, unless he appeals from that decision, be deemed to have submitted to the
jurisdiction.

Default Of Notice Of Address For Service

Where a defendant fails to file his notice of address for service within the prescribed time
and:

(a)  the relief or portion of the relief claimed is for a liquidated sum the plaintiff may enter
final judgment against any such defendant in default for a sum not exceeding the
liquidated sum, interest and costs; or

(b)  the relief or portion of the relief claimed is for pecuniary damages, or for detention of
goods with or without a claim for pecuniary damages, the plaintiff may enter
interlocutory judgment for assessment of his claim for damages or detention. The
assessment shall be made by a Master, unless the Court otherwise directs; or

(¢)  where the relief or portion of the relief claimed is for possession of land and the
defendant is in immediate possession of the land or any part thereof the Court may
order possession to be given immediately or at some subsequent time and with or
without conditions. Where the defendant is not in immediate possession of the whole
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or some part of such land the Court may require notice of the application for judgment
to be served on the person so in possession; or

(d)  where the plaintiff claims any other remedy it shall be sought either by application
under Rule 25 or by an application made returnable in open Court under Rule 75.19.

Where the summons contains more than one cause of action the plaintiff may proceed under
the above Rule in respect of any cause of action to which no notice of address for service has
been filed.

In actions against several defendants where one or more of such defendants have failed to
file a notice of address for service, the plaintiff may proceed against those defendants under
Rules 23.01 and 23.02 and the action shall proceed in the ordinary way against the other
defendants who have filed a notice of address for service.

Any judgment obtained by default may be set aside or varied by the Court by application and
upon such terms as the Court thinks fit.

When a person under disability has not filed a notice of address for service then the plaintiff
may obtain a default judgment only by leave of the Court upon satisfying the Court that:

(a)  the summons was duly served;

(b)  notice of the application for judgment was duly served on the person under disability
and on his next friend or guardian ad litem at least six clear days before the date set
out in the notice for hearing the same;

(c)  the provisions of Rule 35.07 have been complied with;

(d)  such service was effected pursuant to therequirements of Rule 15.01 subparagraphs
(1), (i1), (iii) or (iv); and

(e)  the prescribed time limits for any step in the proceedings have elapsed.

Default Of [Filing Of Notice Of Address For Service] Out Of The Jurisdiction

Where the defendant has been served with a summons, or notice of the summons, out of the
jurisdiction and has failed to file a notice of address for service within the prescribed time
the plaintiff may apply by application to the Court for such directions as the Court may think
fit.

Upon proper affidavit evidence the Court ex parte may give leave to the plaintiff to enter
judgment in default of notice of address for service or give such other directions as the
justice of the case may require.

Summary Judgment

Where a plaintiff wishes to obtain an order to dispose of the action, or any part thereof,
summarily he may:

(a) endorse a statement to that effect on the summons prior to its issue; and

(b)  at the time of issuing his summons file an affidavit setting out in detail the particulars
of the plaintiff's claim; and

(c)  inform the defendant that unless within the time specified in the summons for filing a
notice of address for service the defendant files an affidavit that he has a good defence
to the action on the merits specifying the grounds of such defence the plaintiff may
apply to enter judgment summarily on the claim without further notice to the
defendant.

(1)  In the alternative to Rule 25.01 the plaintiff may after the time of issuing his summons
take out an application for immediate relief.
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(2)  The application shall be supported by an affidavit verifying the plaintiff's claim and
exhibiting all relevant documents.

(3)  The application shall be returnable not less than two days after service.

On the summons under Rule 25.01, or on the hearing of an application under Rule 25.02, the
Court may make an order that judgment be entered for the plaintiff for the whole or any part
of the relief claimed in the action and may order that the proceedings continue in relation to
any issue or part of the action not disposed of, or may treat any application as an application
for directions in the action.

(1)  Where a defendant wishes to obtain summary judgment in an action or for any part
thereof he shall:

(a) file his defence or affidavit in answer to the plaintiff's affidavit;
(b) make an application for summary judgment in the action;

(c) file an affidavit showing why the plaintiff's claim cannot succeed or cannot
succeed in this Court as the case may be on any possible view of the facts or the
law.

(2)  On the hearing of the application the Court may if it is satisfied that the defendant's
contentions are correct enter judgment for the defendant, stay the action or make any
other order which the justice of the case may require or treat the application.as an
application for directions.

Joinder Of Causes Of Action

Subject to Rule 27.05 a plaintiff may, in any proceedings, claim relief against/a defendant in
respect of more than one cause of action and whether the plaintiff's claims are in the same or
different capacities and whether the defendant is sued in the same or different capacities.

In any action, the Court may grant, either absolutely or on such reasonable terms and
conditions as it deems just, all such remedies as any of the parties thereto may appear to be
entitled to in respect of every legal or equitable claim properly brought forward by them
respectively in such/cause or matter so that, as far as possible, all matters in controversy
between the parties may be' completely and finally determined and all multiplicity of legal
proceedings concerning any of such matters avoided.

Joinder of Parties

Two or more persons may be joined as plaintiffs or defendants in any proceedings:
(a)  where:
(i) if separate proceedings were brought by or against each of them, a common
question of law or of fact would arise in all the proceedings; or
(i) all rights to relief claimed in the proceedings, whether they are joint, several or
alternative, are in respect of, or arise out of, the same transaction or series of
transactions;
(b)  where the Court gives leave to do so.

Unless the Court otherwise orders, a plaintiff who claims any relief to which any other
person is jointly entitled shall join as parties to the proceeding all persons so entitled, and
any of them who do not consent to be joined as a plaintiff shall be made a defendant.

Where all of the persons who should or could be parties in those proceedings are not joined
as parties, any party may apply to the Court for such order as may be just to join any person
who is not already a party or is not already a party in that capacity.
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Where any joinder of parties or of causes of action or any matter raised by a counterclaim
will unduly complicate embarrass or delay a fair trial of the proceedings or is otherwise
inconvenient, the Court may disjoin parties or may order separate trials or make such other
order as is just.

The Court may upon application, or of its own motion, join any person to the proceedings as
a party upon such terms and conditions as the Court may prescribe at any time including
after the determination of the plaintiff's entitlement to relief, but before the grant of remedy,
if:

(a)  that person claims an interest in the subject matter of the proceedings;

(b)  that person has a claim or defence that raises a question of law or fact the decision of
which might affect the proceedings;

(c)  the Court will require that person's co-operation to implement an effective decree;
(d)  that person has a right to joinder under an enactment or Rule;

(e) that person ought to be joined as a party, or his presence before the Court is necessary,
to ensure all matters in dispute in the proceedings may be effectually determined and
adjudicated upon;

(f)  there exists between that person and a party to the proceedings a question or issue
arising out of, relating to or connected with any relief or remedy sought in the
proceedings, which in the opinion of the Court it would be just and convenient to
determine as between him and that party as well as between the parties 'to the
proceedings.

Where an application is made pursuant to the above Rule:

(a) it shall be accompanied by an affidavit sefting out the precise grounds and terms upon
which joinder is sought;

(b) it together with any supporting affidavits shall be‘served on all parties;

(c)  onits hearing the Court may:

(i) determine whether joinder is appropriate at that stage of the proceedings or at
all;

(i) determine upon what terms and conditions any joinder shall be permitted;
(iii) direct that security be given for costs;
(iv) give all necessary directions.

(d) the Court may give directions to allow a person who is proposed to be joined as a
party to be heard on the application, and if so such person shall be bound by any order
then made for his joinder as a party.

Any order for joinder made pursuant to this rule may be varied or discharged at any time
before judgment.

Misjoinder And Non-Joinder
No proceedings shall be defeated by reason of mis-joinder or non-joinder of any person as a
party, and the Court may determine the issues in dispute so far as they affect the rights and

interests of the parties actually before it.

The Court may either upon or without the application of any party order that any party who
is not, or has ceased to be a proper or necessary party, cease to be a party.

No person shall be added as a plaintiff without his consent.

An application by any person to be added under Rule 27.05 must, except with the leave of
the Court, be supported by an affidavit showing his interest in the matter in dispute in the
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proceeding or the question or issue to be determined as between him and any party to the
proceeding.

Every person who is added as a defendant shall be served with the amended summons or
with notice in lieu thereof as the case may require, and the proceedings as against such party
shall be deemed to have begun from the date of such service being effected.

Representation Of Unascertained Persons

In any proceedings concerning:
(a)  the administration of the estate of a deceased person;
(b)  property subject to a trust; or

(c)  the construction of a written instrument including a Statute regulation order in council
or other statutory instrument

the Court may appoint one or more persons to represent any person (including an unborn
person) (whether presently or for any future, contingent or unascertained interest) who may
have a relevant interest or who may be affected by the proceedings where:

(i)  the person, class or some member of the class cannot be ascertained or cannot readily
be ascertained;

(i)  that the person, class or some member of the class though ascertained, cannot be
found;

(ii1)  that, though the person or the class and the members thereof can be ascertained and
found, it appears to the Court expedient to exercise the power for the purpose of
saving expense.

Where such an appointment is made, a judgment or order of the Court shall be binding on
the person or class represented unless the Court otherwise orders.

Where in such proceedings a compromise is proposed and some of the persons who are
interested in, or who may be affected by, the compromise are not parties to the proceedings
but:

(a)  there is-aparty in the same interest who assents to the compromise;

(b)-. the absent persons are represented by a person appointed under Rule 29.01 and he
assents,

the Court may approve the compromise and may order that it shall be binding on the absent
persons and they shall be bound accordingly except where the order has been obtained by
fraud or non disclosure of material facts.

Where an order has been made under Rule 29.03 binding absent persons an application to set
aside such order may be made by the representative appointed under Rule 29.01, or, if the
representative fails to make the application to set aside, by any one of the absent persons
bound by the order.

Representation of Beneficiaries By Trustees

Any summons, including a summons to enforce a security, may be brought by or against
trustees, executors or administrators in their capacity as such without joining any of the
persons having a beneficial interest in the trust or estate.

(1)  Any judgment or order given or made in proceedings shall be binding on the persons
represented unless the Court otherwise orders on the ground that the representative
could not, or did not, in fact represent the interest of those persons.

(2)  Rule 30.01 shall not limit the power of the Court to order any person having a
beneficial interest to be made a party whether on his own application or otherwise.
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(1)  Where a deceased person was before his death interested, or where the estate of a
deceased person has an interest, in a matter in question in any proceedings but there is
no representative, the Court may on such notice (if any) as it thinks fit:

(a) proceed in the absence of a person representing the estate;
(b) appoint a person to represent the estate for the purposes of the proceedings.

(2)  An order made in the proceedings shall unless otherwise ordered by the Court, bind
the estate to the same extent as it would have been bound had a representative of the
deceased person been a party to the proceedings.

Death Or Bankruptcy Of A Party

Where a party dies or becomes bankrupt but the cause of action survives, the action shall not
abate by reason of the death or bankruptcy.

Where the interest or liability of any party is assigned, transmitted or devolved upon some
other person, an application may be made to the Court for an order:

(a) that the other person be substituted as a party in the place of an existing party to the
action; or

(b)  that the other person be added as an additional party and the proceedings be carried on
thereafter with him as a party.

Nothing in this Rule affects the operation of Section 60 of the Bankruptcy Act 1966 of the
Parliament of the Commonwealth.

An order may be made under Rule 31.01 notwithstanding that the person ordered to be a
party is already a party to the proceedings but in a different capacity.

An order made under this Rule must be served on all parties, including any new party.

Upon receipt of notice of the order any person so made a party may apply within seven days
to have such order varied or discharged.

Where a party has died and the person entitled to proceed fails to proceed the opposite party
may by application seek an order that unless the person entitled proceeds within the time
specified in-the order the applicant may:

(a) if the plaintiff in the proceedings, have such judgment as is just on his claim and any
counterclaim dismissed;

(b)  if the defendant, have the plaintiff's proceedings dismissed for want of prosecution
and judgment on his counterclaim.

Conduct Of Proceedings
The Court may give the conduct of any action or proceeding to such person as it thinks fit.

The Court may vary any such order at any stage of the proceedings on such terms as seem
just.

Intervention

Any person:
(a)  claiming an interest in the subject matter of proceedings; or

(b)  whose claim or defence raises a question of law or fact, in common with the subject
proceedings or the decision of which might affect the proceedings; or
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(¢) claiming that his participation in the proceedings will provide the Court with
information relevant to the decision of the case or the choice of a remedy that will not
be presented by an existing party,

may by application to the Court in the proceedings seek:
(1)  permission to intervene; and
(i)  directions.

Such application shall be accompanied by an affidavit setting out:
(a)  the precise grounds upon which intervention is sought;
(b)  the extent of intervention considered appropriate.

The application together with any supporting affidavits shall be served on all parties.

The Court on hearing the summons may:

(a)  determine whether intervention is appropriate either at that stage of the proceedings or
at all;

(b)  determine the extent to which intervention will be permitted;
(c)  direct that security be given for costs;
(d) give all necessary directions.

Any order permitting intervention under Rule 33.04 may be varied or discharged.

Where the applicant is a person who may be affected by the implementation of the-remedial
decree of the Court and:

(a)  itis not necessary that the applicant be joined as a party under Rule 27.05;

(b)  the applicant's participation will provide the Court with information relevant to the
choice of remedy, that will not be presented by an existing party; or

(c)  the Court will require the applicant's co-operation to implement an effective decree

the Court upon application may permit that person to intervene in the proceeding after the
determination of the plaintiff's entitlement to relief and before the grant of a remedy upon
such terms as to the Court may seem just.

Representative Actions

(1) Where numerous persons have common questions of fact or law requiring
adjudication, one or more members of that group of persons may commence an action
as representative parties on behalf of all or some of the group.

(2)  Without derogating from the general words of subrule (1), in actions for the protection
of property including actions by remaindermen or reversioners, and in actions in the
nature of waste or a devastavit, one person may sue on behalf of himself and of all
persons having the same interest.

The representative parties must within twenty-eight days after the day upon which the
defendant filed a notice of address for service, or after the date of the defendant's default in
doing so, apply to the Court for:

(a)  an order authorising the action to be maintained as a representative action;
(b)  directions as to the conduct of the action.

Authorisation shall not be refused on the ground:

(a) that the relief claimed includes claims for damages that would require individual
assessment;
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(b) that separate contracts or transactions made with or entered into between the members
of the group represented and the defendant are involved.

An order that an action is to be maintained as a representative action shall:
(a)  define the group on whose behalf the action is brought;

(b)  define the nature of the claim or claims made on behalf of members of the group and
specify the relief claimed;

(c)  define the questions of law or fact common to the claims of members of the group

and make such other orders and give such directions as the nature of the proceedings may
require.

An order that an action be maintained as a representative action may be varied upon the
application of any party at any time before judgment in the action.

Questions which are common to the group shall be determined in common proceedings, and
questions that require the participation of individual members of the group may be directed
to be dealt with either in separate actions or by separate trials within the action.

Nothing in this Rule affects the bringing of derivative actions in relation to bodies corporate.

In addition to the rights and remedies given by the preceding subrules, where numerous
persons have the same interest in any proceedings, the proceedings may be brought, and,
unless the Court otherwise orders, continued, by or against any one or more of them as
representing all or as representing all except one or more of them.

At any stage of proceedings under Rule 34.08 the Court may, on-the application of the
plaintiff, and on such terms, if any, as it thinks fit, appoint-any one or more of the defendants
or other persons as representing the defendants who are sued, to represent ‘all, or all except
one or more, of those persons in the proceedings; and where, in exercise of the power
conferred by this Rule, the Court appoints a personnot named as a defendant, it shall make
an order adding that person as.a defendant.

A judgment-or order given in proceedings under Rule 34.08 shall be binding on all the
persons as representing whom the plaintiffs sue, or, as the case may be, the defendants are
sued, but shall not be enforced against any person not a party to the proceedings except with
the leayve of the Court.

An application for leave under Rule 34.10 shall be served personally on the person or
persons against whom it is sought to enforce the judgment or order.

(1)  Any person served with an application under Rule 34.11 may, notwithstanding the
binding nature of any order made under Rule 34.10, dispute his liability to have the
judgment or order enforced against him on the ground that by reason of facts or
matters particular to his case, he is entitled to be exempted from liability.

(2)  Any question which arises as to whether a judgment or order made or sought to be
made under Rule 34.10 is or ought to be enforceable against the person, or any of the
persons, against whom the application is made, may be tried and determined in any
manner in which an issue or question in an action may be tried or determined.

Parties Under Disability

(1) A person under disability shall commence proceedings by his next friend and shall
defend proceedings by his guardian ad litem.

(2)  Subject to Subrule (3) hereof a next friend shall not be liable for the costs of the
proceedings as between party and party.
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(3) The Court may if it thinks it just order a next friend to pay the costs of any
proceedings instituted without reasonable cause or incurred by reason of some
impropriety in the conduct of the proceedings.

(4)  The Court may if it thinks it just strike out or stay any proceedings on the ground that
it would be unjust to allow the proceedings to continue where the next friend is not
liable for costs.

A next friend or guardian ad litem shall not have any interest in the proceedings adverse to
that of the person under disability.

(1)  No person shall be named as a next friend or a guardian ad /item of any person under
disability in any proceedings unless the solicitor on the record for the party under
disability has filed an affidavit stating that to the best of his knowledge, information
and belief there is no reason why that person is not a fit and proper person to act as the
next friend or the guardian ad litem of the person under disability as the case may be
and that such person has consented so to act.

(2)  If any solicitor on the record for any person under disability considers that any next
friend or guardian ad litem for such person under disability may not be acting in the
best interests of the person under disability, or that such next friend or guardian ad
litem is no longer a fit and proper person to act as such, he shall forthwith apply to the
Court for directions.

Except with the leave of the Court, and on such terms as the Court upon granting leave may
impose, no person under disability may act in person in any proceedings.

Subject to the provisions of these Rules, anything which in the ordinary conduct of any
proceedings is required or authorised to be done by a party to the proceedings shall or may,
if the party is a person under disability, be done by his next friend or guardian ad litem.

Where a person is appointed, or is deemed to have been appointed, the administrator of a
mentally incompetent person's-estate pursuant to the provisions of the Mental Health Act
1935 or the Guardianship and Administration Act, 1993, or a person is appointed to be a
manager of a protected estate under the Aged and Infirm Persons Property Act 1940, or
where thePublic Trustee is authorised by any Act or Rule to act on behalf of any person
under disability, that person shall, unless the Court orders or an Act otherwise provides,
provided he has power so to act, be the next friend or guardian ad litem of the person under
disability in any proceedings.

Where no notice of address for service has been filed on behalf of a person under disability
to any originating proceedings, the person who commenced the proceedings shall before
continuing the proceedings against the person under disability obtain an order from the Court
appointing a guardian ad litem for him.

Where after any proceedings have been commenced a party to the proceedings becomes or is
found to be a person under disability, an application shall be made to the Court for the
appointment of a person as next friend or guardian ad litem, as the case may be, of that party.

When it is in the interest of a person who is under disability, the Court may remove, appoint,
or substitute, a next friend or guardian ad litem.

No failure to appoint a next friend or guardian ad litem shall invalidate any proceedings.

Where in any proceedings a claim is made by or on behalf of a person under disability, no
settlement, compromise, payment, or acceptance of money paid into Court, whenever
entered into or made so far as it relates to that person's claim, is binding without the approval
of the Court. Nothing in this Rule prevents the payment, with the consent of the next friend,
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prior to the trial of an action, of the medical or hospital expenses or any other expenses
necessary for the treatment or rehabilitation of the person under disability.

Where before proceedings are commenced an agreement is reached for the settlement or
compromise of a claim of a person under disability, whether alone or with others, and it is
desired to obtain the Court's approval, a summons may be issued for such approval.

Where in any proceedings:

(a) money is recovered by or on behalf of, or adjudged or ordered or agreed to be paid to,
or for the benefit of, a person under disability; or

(b)  money paid into Court is accepted by or on behalf of a plaintiff who is a person under
disability

the money shall be dealt with in accordance with directions given by the Court from time to

time.

Nothing in the preceding Rules derogates from any power to take or defend proceedings
given by any statute to any Board, committee or manager in relation to a person under
disability.

Firms And Societies

(1) Any two or more persons claiming to be entitled, or alleged to be liable, as partners
and carrying on business within the jurisdiction may sue or be sued in the name of the
firm of which they were partners when the breach giving rise to the cause of action
occurred, but no persons shall sue in a name which they are not entitled to use at the
time of the commencement of the proceedings.

(2)  Any person carrying on business within the jurisdiction in‘a name or style other than
his own name may be sued in such name or style as if it were a firm name; and so far
as the nature of the case will permit, all Rules relating to proceedings against firms
shall apply.

(3)  For the purposes of these Rules the proprietors of a proprietary club shall be deemed
to be persons carrying on business in partnership and may sue and be sued in the name
of the.club . which for the purposes of these Rules shall be deemed a firm.

(4)-. The members of any society which, at the time when a cause of action arises, carries
out its-objects within the state, may sue or be sued in the name of the society.

(1)  Any proceedings may be brought by or against a firm or society, notwithstanding that
the other party is or was at any material time, a member of such firm or society.

(2)  Where persons are liable to be sued under Rule 36.01 the summons shall be served in
the manner prescribed by Rule 15.01.

(3) Where a person is served as manager he shall be served with notice in writing at the
time of serving informing him of that fact. In default of service of such a notice, the
person served shall be deemed to be served as a partner.

(1)  Where a firm or society is a party to a proceeding any other party may deliver a notice
requiring the firm or society as the case may be to deliver forthwith a list setting out
the names and addresses of all persons who were partners or members when the
alleged right or liability arose.

(2)  Where the details requested under paragraph (1) are not provided within a reasonable
time, the Court may upon application order delivery of the details so requested or
may:

(a) where the details were requested from the plaintiff order that all proceedings in
the action be stayed on such terms as the Court may direct, or
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(b) where the details were requested from the defendant order that any defence by
the firm in its firm name be struck out.

Where persons are sued as partners in the name of the firm they shall file a notice of
address for service in their own names, but all subsequent proceedings shall continue
in the name of the firm.

Where an originating proceeding is served under Rule 15.01 upon a person having the
control or management of the business no notice of address for service shall be
necessary unless he is a member of the firm sued.

Any person who has been served as a partner who denies that he was a partner or liable as
such at any material time, may file a notice of address for service stating that he was not a
partner or liable as such at any material time.

Where a notice of address for service is filed in accordance with Rule 36.05:

(a)
(b)

(1
2

(1
2

the plaintiff may apply to strike out the notice of address for service on the ground
that the person who filed it was a partner or liable as such; or

the person filing the notice of address for service may apply to set aside service on
him on the ground that he was not a partner or liable as such, or he may at the proper
time deliver a defence denying either or both:

(i) his liability as a partner

(i) he liability of the defendant firm in respect of the plaintiff's claim.

A claim by or against an officer of a society as such may be joined in the one action
with a claim by or against the society.

Claims by or against any person may be joined with claims'by or against a society in
cases where joinder would be permissible under Rule 27.01.

Where a society sues or is sued as.such, judgment may be entered or orders made in
favour of or against a society as if it were a corporation.

Judgment for the payment of money, other than for costs, shall only be entered against
a society where the plaintiff's cause of action is one in which the society would have
been liable as principal if it had been at all material times a corporation.

Where an injunction or other mandatory order is granted against a society, the plaintiff may
apply for leave to.enforce the injunction or mandatory order against an officer or member of
the society.

(1

2

3)

A company may apply for leave to act in an action in person and to appear in Court or
in Chambers by a managing or governing director or other person in whom by the
articles of association of the company the powers of the board of directors are vested
between board meetings if he is authorised by a resolution of the company so to do.

Where a company seeks to issue a summons other than through a solicitor such
summons shall be filed together with an application for leave under Subrule (1), but
the summons shall only be issued if the Court gives leave under Subrule (1) upon a
hearing of the application.

On the hearing of an application the company must satisfy the Court:
(a) that the person seeking to represent the company is authorised by the company
to do so and has power to bind the company;

(b) that that person has authority to make admissions and give undertakings which
will bind the company;

(c) that that person has power on behalf of the company to sign originating process
or notices to defend or set aside process as the case may be;
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(d) that it is otherwise proper that the order be made.

(4)  Any signature to any process or document filed in the Registry by a person in whose
favour an order is made under subparagraph (1) hereof shall be valid and shall bind
the company.

(5) Any document filed under this Rule shall state the capacity in which the party signed
the document signs it and that he has the authority of the company to do so.

Any incorporated body other than a company may act in person and be represented in Court
by its president, chairman, or other proper officer, provided that the Court or Judge or Master
in Chambers, as the case may be, is satisfied:

(a)  that the person seeking to represent the body in question has the authority by the
constitution or rules of the body to exercise the powers of the governing committee
(by whatever name called) of the body and is able to bind it;

(b)  and that it is proper in all the circumstances to allow that person to represent such a
body,

and the preceding provisions of Rule 36 shall apply mutatis mutandis to any such body and
to the signature of any document on its behalf with its authority.

A person who is, or has been, admitted as a legal practitioner in this State or elsewhere, or
who holds any legal qualifications, shall not be appointed to represent a company under this
Rule.

Third Party Proceedings and Contribution Notices

(1) A defendant within the earlier of 14 days-of filing the defence or 14 days of the last
day according to the Rules for the filing of a defence may without leave issue a third
party notice in Form 13 against any person who is not then a party to the action
claiming:

(a) An entitlement to contribution.or indemnity;

(b) Relief related to or-connected with the original subject matter of the action and
substantially the same as some relief or remedy claimed by the plaintiff; or

(c) The determination of any question or issue relating to or connected with the
original subject matter which/is substantially the same as some question or issue
arising between the 'plaintiff and the defendant and which should also be
properly determined as between the defendant and the third party.

(2) By leave of the Court a defendant who has filed a notice of address for service may
issue-a third party notice under Subrule (1) above at a time other than that laid down
in Subrule (1), but subject to such terms and conditions as the Court may impose
either at the time of granting such leave or subsequently.

(3) At the time of issuing a third party notice the defendant is also to file either a
statement of claim pleading the defendant's cause of action against the third party in
accordance with Rules 9 and 46 or an affidavit setting out the facts relied upon for the
relief sought in the third party notice.

(4) If a third party notice is supported by affidavits under Subrule (3) above, the Court
may direct either on its own motion, or on application by the third party, that the third
party proceedings continue thereafter on pleadings and make directions relating
thereto.

(5)  Unless the Court otherwise allows a third party notice is to be served within 21 days
of its issue.

(6) A defendant issuing a third party notice is forthwith to serve copies upon the plaintiff
and all defendants to the action who have filed a notice of address for service.

(7)  The Rules relating to the service of summonses are to apply to the service of a third
party notice as if it was a summons.
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€)

“4)

Rules &, 21, and 22 are to apply to a third party filing a notice of address for service to
a third party notice as if the third party notice was a summons for the purpose of those
Rules.

Upon service being duly effected a third party becomes a party to the proceedings as if
it had been joined as an additional defendant in the proceedings and it is to have all of
the duties, obligations and rights of such a party.

Where the third party notice is supported by a statement of claim pleadings are to
proceed under Rule 46, and discovery under Rule 58, on the third party claim as if the
third party notice had been a summons.

Where the third party notice is supported by an affidavit and if no order has been
made under Rule 37.01(4), Rule 7.07 shall apply, mutatis mutandis, as to affidavits in
answer.

By leave of the Court a third party may file a defence to the plaintiff's statement of
claim dealing with matters not pleaded by the defendant to that statement of claim and
the plaintiff may file a reply to any such defence.

37.03  The Rules relating to the powers of the Court on proceedings instituted by summons are to
apply to third party proceedings as if the third party notice was a summons, the defendant
issuing the third party notice was a plaintiff and the third party was a defendant.

37.04  Where a third party does not file a notice of address for service or makes default in the
delivery of any pleading the Court may order:

(a)

(b)

That the third party is to be deemed to admit the validity of any judgment given, or to
be given, in the action, whether by consent.or otherwise, against the defendant issuing
the third party notice;

That the defendant have judgment against the third party in such terms as the Court
directs.

37.05  Unless the Court otherwise directs either at or before the trial where a third party is
defending any part of the proceedings:

(a)
(b)

(c)

(d)
(e)

The third party proceedings will be tried together with the trial of the plaintiff's action;

The third party is to be at liberty at such trial to cross-examine the witnesses of the
other parties to the extent permitted by the trial Judge;

The third party is to be at liberty to adduce evidence at that trial on the issues as
between the plaintiff and the defendant and between the defendant and the third party;

The third party issues are to be determined at such trial;

The third party is to be bound by the result of the trial between the plaintiff and the
defendant.

37.06 At any time the Court may give directions on matters desirable for the conduct and
determination of the third party issues whether on the application for directions in the
proceedings or otherwise.

3707 (1)

A defendant within 7 days of filing the defence may without leave issue a contribution

notice in Form 14 against any person who is already a defendant or a third or

subsequent party to the action claiming:

(a) An entitlement to contribution or indemnity;

(b) Relief related to or connected with the original subject matter of the action and
substantially the same as some relief or remedy claimed by the plaintiff; or

(c) The determination of any question or issue relating to or connected with the
original subject matter which is substantially the same as some question or issue
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arising between the plaintiff and a defendant and which should also be properly
determined as between other parties.

(2) By leave of the Court a defendant who has filed a notice of address for service may
issue a contribution notice under Subrule (1) at a time other than that laid down in
Subrule (1) above, but subject to such terms and conditions as the Court may impose
either at the time of granting such leave or subsequently.

(3)  Unless the Court otherwise directs a contribution notice need not be supported by
either an affidavit or a statement of claim.

(4) A defendant issuing a contribution notice is forthwith to serve a copy upon the
plaintiff and upon all other defendants to the action who have filed a notice of address
for service.

At any time the Court may give directions on matters desirable for the conduct and
determination of the issues raised by any contribution notices.

Unless the Court otherwise directs the issues raised by any contribution notice are to be dealt
with at the trial of the action between the plaintiff and the defendant in such manner as the
Court may direct.

Where there are third party proceedings or contribution proceedings the Court may enter
such judgment for either a defendant or a third party, and on such terms as to execution or
otherwise, as the nature of the case may require.

Where a third or subsequent party could make a claim against a person who is not a party to
the action under Rule 38.01 if they were a defendant to the action that party-may issue a
subsequent party notice and Rule 37.01 to 37.06 and 37.10 are to apply to such subsequent
proceedings mutatis mutandis as if they were third party proceedings.

Experts’ Reports and Paternity Tests

(1)  Within 28 days after the timelimited by the Rules for making discovery in the action
each party in an action shall deliver to all other parties a full copy of every expert
report in.the party's possession or power relating to any matter in issue in the action.

(2)..  Where a party has complied with Subrule (1) and further expert reports then come into
the possession or power of the party, that party shall immediately deliver to all other
parties a full copy of such further expert reports.

(3) A party shall obtain all expert reports which the party wishes to obtain for the
purposes of the action and comply with Subrules (1) and (2) above in respect of all
such reports no later than 21 days before the date fixed by the Court or by the Rules
for the first hearing of any application to refer the action for trial, provided that the
party may obtain supplementary reports from experts from whom previous reports
have been obtained which are confined to matters upon which a report could not
reasonably have been obtained within that time.

(4) Where a party contends that the party's case would be unfairly prejudiced by the
disclosure of a particular expert report, the party may, before or within 7 days after the
party is required to deliver that report, file a copy of that report in a sealed envelope
which is not to be opened except by the authority of the Court and apply ex parte to
the Court for an order that the party be not required to deliver that report pursuant to
Rule 38.01.

(5) Rule 38.01 does not require delivery to a party of any expert report which has
previously been delivered to that party or its insurer pursuant to Rule 61, Section 127
of the Motor Vehicles Act 1959, Section 28 of the Workers’ Compensation Act 1971
or any other statutory provision requiring delivery of such reports.

(6)  For the purposes of Rule 38.01 “expert report™:
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(a) means a written report which contains or includes the opinion of any expert
(which expression includes any of the persons described in Subrule (6)(b)
hereof) on any matter in issue in the action, and includes a report in which the
expert comments upon the report or reports of any other expert; and

(b) includes a report from any medical practitioner, dentist, psychologist,
physiotherapist, chiropodist, chiropractor or any other person who has examined,
treated or tested any party to the action or otherwise offered any professional
opinion in connection with any injury or illness in issue in the action.

Other than with the leave of the Court, no party is to adduce expert evidence at a trial
unless:

(i) prior to preparing the expert report the expert has been provided with a copy of
the current practice direction issued by the Registrar entitled “Guidelines for
Expert Witnesses in Proceedings in the Supreme Court of South Australia”;

(i) the expert includes an acknowledgment at the commencement of the expert
report that he or she has been provided with and has read the copy practice
direction referred to in (i) prior to preparing the expert report; and

(iii) the following matters are set out in the report or reports delivered or disclosed in
accordance with this Rule, or in particulars delivered in accordance with subrule
®):

(a)  the substance of that expert’s evidence;
(b)  the qualifications of the expert; and

(c)  particulars identifying the material upon which the expert bases his or her
expert opinion.

When the substance of the expert's evidence or any of the other matters referred to in
Subrule (7) is or are not fully set out in the report or reports-delivered or disclosed
under this Rule, particulars in writing (which may be furnished by letter from a party
or the solicitor for that party) setting out those matters, or which when read together
with any report or reports which have previously been disclosed, adequately canvass
those matters, shall be delivered to all parties no later than the date upon which the
report, or if more than/one report, the last report, must be delivered pursuant to this
Rule.

38.01A Further Requirements for Experts’ Reports

(1
2

3)

4)

Rule 38.01A applies only to actions in which the pleadings have closed on or after 3
June 2000 and to such other actions as the Court directs.

Any report of an expert obtained by a party and which is to be delivered under Rule
38.01 is to:

(a) set out with reasonable particularity all of the qualifications of the expert which
are relied upon to qualify him or her to give the report;

(b) set out separately each of the factual findings or assumptions upon which the
opinions are based;

(c) set out separately from the factual findings or assumptions each of the opinions
which the expert expresses; and

(d) comply with any Practice Direction published about the contents and form of
reports from experts.

Any subsequent report of an expert need only refer to a previous report from that
expert and where any part of the contents of the previous report are not to be altered
they should not be repeated in the subsequent report.

Upon a request to that effect by another party a party must in relation to an expert’s
report delivered under Rule 38.01:
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(a) provide to the other party a list of all documents which have been referred to, or
prepared by or at the direction of, the expert in the course of preparing the
report;

(b) provide to the other party copies of any of the documents referred to in a list
supplied under (a);

(c) disclose to the other party details of any fee, disbursement or benefit received, or
receivable, by the expert, or any one on his or her behalf, for the preparation of
the report and for services provided, or to be provided, by the expert, or by any
one on his or her behalf, in connection with the expert giving expert evidence for
the party in the action;

(d) provide a list of all conversations in which the expert has taken part with any
party, any legal representative of a party or any other expert consulted in relation
to the matter relevant to the opinions expressed in the report stating when and
with whom each such conversation occurred and the topics discussed;

(e) provide copies of all notes made by or on behalf of the party, or by or on behalf
of the expert, concerning any of the conversations referred to in a list provided
under (d).

Unless the trial Judge otherwise allows expert evidence-in-chief at the trial is to be

given only by tendering reports from the expert which comply with the Rules and the

expert swearing that the reports are correct.

Where a party fails to comply with any of the requirements of Rule 38.01 in respect of a
report of an expert:

(1

2

3)

(a) The Court at any time may adjourn any hearing or trial at the cost of the party in
default or his solicitor;

(b) The Court at any time may direct that evidence from that expert not be adduced
by that party at the trial of the action;

(c) The trial Judge may award costs to the other parties or reduce costs otherwise to
be awarded to the party in default;

(d) The trial Judge may take that failure, if it be by a plaintiff, into account in
assessing the award of damages to the plaintiff.

In action under subrules (1)(c) or (d) above the trial Judge may take into account:

(a) the effect that the failure to.comply has had on the proper conduct of the case by
any other party;

and
(b) -~ what effect the failure to comply may have had on the possibility of settling the
action before trial.

Notwithstanding Rule 67.01(6), the Court at any time may dispense with compliance
with Rule 38.01 in whole or in part and upon such terms as it sees fit.

The obligations of a party to make disclosure of or to deliver reports under Rule 38.01 are
not in substitution for or in derogation from, or to be construed as being in conflict with, any
statutory obligation of a party to supply reports or to submit to medical examinations.

(1

2

Where the paternity of any person is in issue in any proceedings the Court may direct
any party to the proceedings, or any child who is the subject of the proceedings, to
submit to a blood test at such time and place and on such other conditions, as the
Court shall think fit.

Where a person who is directed to submit to such a blood test is capable of consenting
to that test, but fails to comply with the direction, he shall not be liable to any penalty
in respect of that failure, but the Court may draw such inferences from his failure to
comply as appear proper in the circumstances.
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Where a person who is directed to submit to a blood test is not capable of consenting
to that test, and any parent or guardian of that person who could consent to that test on
his behalf fails to do so, neither the person, the parent nor guardian shall be liable to
any penalty in respect of that failure, but the Court may draw such inferences against
the parent or guardian as appear proper in the circumstances.

Payment Into Court

Any party may at any time pay money into Court in satisfaction of a cause of action. Such
payment may be increased, but shall not be otherwise amended or withdrawn without the
leave of the Court or the consent of the parties.

No payment into Court under this Rule shall amount to an admission of liability except to the
extent that liability is expressly admitted in the notice of payment in.

Money may be paid into Court by one or more of several defendants sued jointly or in the
alternative.

A party paying money into Court shall:

(a)
(b)
(c)

(d)
(e)

S
(1

2

3)

(1
2

(1

file a notice in Form 15;
forthwith deliver a copy of the notice to all other parties;

where there is more than one cause of action specify which causes of action the
payment relates to;

if allotting specific sums to specific causes of action, state the amount allocated for
each cause of action;

where a set-off, counterclaim or counterclaims have been taken into account in
computing the amount paid in, state that fact and the amount thereof brought into
computation;

state whether the payment is made with an admission or denial of liability:

Whether the defendant admits or denies liability, the plaintiff may within fourteen
days of receipt of a notice of payment into Court accept the whole or any one or more
specified sums in satisfaction of all or any of the causes of action by giving notice of
acceptance to every other party. If the plaintiff does not accept the sum within the
time specified and the defendant does not thereafter withdraw the payment, the
plaintiff may accept the sum at any time before judgment but may be ordered to pay
any costs-occasioned by the late acceptance.

Upon acceptance all proceedings in respect of that or those causes of action shall be
stayed as against the defendant making the payment and any other defendant sued
jointly or in the alternative with him on that or those causes of action.

If a set-off, counterclaim or counterclaims have been brought into account under Rule
39.04(e), the plaintiff may by application seek an order that any set-off so brought into
account is extinguished and any counterclaim so brought in is stayed.

If the plaintiff accepts the money paid in, payment out shall be made to the plaintiff,
or on his written authority, to his solicitor.

If the plaintiff does not accept the money paid in, the money shall after judgment has
been given in the action, be repaid to the defendant paying it in unless the Court
otherwise orders.

Where a plaintiff wishes to accept money in satisfaction of a cause of action, the
money shall not be paid out except by order of the Court where:

(a) payment in was made by some, but not all, of the defendants sued jointly or in
the alternative by him;
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(b) adefence of tender before action was raised;

(c) the payment was made in or towards satisfaction of a cause of action pursuant to
section 10 of the Wrongs Act;

(d) the payment was made in satisfaction of a claim under Part II of that Act where
one or more of the parties for whose benefit the action is brought is an infant;

(e) the plaintiff is a person under disability;
(f) the plaintiff accepts the money after the beginning of the trial.

(2) A plaintiff in an action for libel or slander who takes money out of Court may by
application to a Judge in Chambers seek leave to make in open Court a statement in
terms approved by the Judge.

(1)  Subject to Rule 39.07 where the plaintiff:

(a) accepts money brought into Court by a defendant in answer to a cause of action;
and

(b) abandons all his other causes of action (if any) against that defendant

then after payment out, he may, unless the Court otherwise orders, tax his costs
incurred to the time of payment into Court, and if the costs are not paid within four
days after taxation, enter judgment against that defendant for the taxed costs.

(2) In respect of any causes of action abandoned pursuant to (1)(b) above a defendant
may apply to the Court for an order that the plaintiff pay his costs of such causes of
action.

Money paid into Court shall bear interest from the date of payment in, in the same.-manner as
any other funds held in Court by the Registrar and the party entitled to payment out, shall
unless the Court otherwise directs, be entitled to the interest accrued whilst the money was in
Court.

Where in any action for personal injuries notice is given to a defendant pursuant to:
(a)  Section 53 of the Hospitals Act 1934,

(b)  Section 84 of the Workmen's Compensation Act, 1971,

(¢)  Section102 of the Compensation (Commonwealth Employees') Act, 1971,
(d)-. Section 115 of the Social Services Act of the Commonwealth, or

(e) any statutory provision of a like nature,

the defendant may, in addition to, or without any payment into Court, pay the amount
claimed to the person giving notice.

Such payment:
(a)  shall not be deemed to be an admission of liability

(b)  shall to the extent that the person giving notice was entitled to the money claimed, be
deemed to be a payment into Court for all purposes relating to costs.

Notice of the payment shall within seven days be given to all other parties to the action.

Where a Statute directs that the purchase money of any property sold is to be paid into Court,
any person claiming to be entitled to the money so paid in or to any part thereof shall make
and file an affidavit:

(a)  verifying his title or claim to the whole or part of the money claimed by him;

(b)  stating that he is not aware of any right in or claim by any other person to the whole of
the money or the part thereof claimed by him; or

(c) ifhe is aware of any right in or claim by another person, giving full particulars of such
right or claim so far as known to him.
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2
3)

“4)
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Offers To Consent To Judgment

A defendant may, at any time up to 21 days prior to trial, lodge with the Registrar and
serve upon all other parties a notice offering to consent to judgment in satisfaction or
part satisfaction of the plaintiff's claim:-

(a) for a nominated sum of money;
(b) for a proportion of the plaintiff's claim expressed as a percentage;

(c) for an order giving the plaintiff such relief as the defendant contends is sufficient
to dispose of the whole action or of one or more causes of action;

(d) for costs on a particular scale.
Such an offer may be made by a defendant or by several defendants jointly.

This Rule shall apply mutatis mutandis to offers by third or subsequent parties to the
party seeking relief against them.

At any time up to 21 days prior to trial and before acceptance of such offer, a
defendant may in like manner increase, reduce or withdraw his offer.

Where several causes of action are joined, the offer shall specify the cause or causes
of action to which the offer relates.

Note: italics indicate suspension of a Rule (partially or in full) from 12 June 2003.

(©)

Any document required to be lodged with the Registrar pursuant to the foregoing
subrules shall be lodged by transmitting the same to the Registrar as an attachment to
an e-mail transmission directed to such e-mail address as shall be approved by the
Registrar of the purpose, unless, in the opinion of the Registrary it shall be
unreasonable or impractical to do so.

40.02  The plaintiff may at any time after receipt of an offer/to consent to judgment, and up to 7
days prior to trial, file and serve on all other parties anotice of acceptance.. Where‘an offer
has been made with respect to several causes of action, such notice shall specify the cause or
causes of action to which the acceptance relates.

40.03  Where the offer to consent is for a particular sum, unless the Court otherwise orders:-

(2)

(b)

(©)

(d)

The plaintiff may:
(i) _signjudgment for the amount offered;

(i) tax his costs against the consenting defendant incurred up to 14 days after the
service of the notice on him together with the costs of filing and serving his
notice of acceptance and signing judgment;

(ii1) proceed to enforce such judgment.

The action shall proceed in respect of any other cause of action or any other defendant
but the plaintiff shall not be entitled to recover a second time the money or percentage
of claim accepted by him.

Where a plaintiff accepts any offer to consent to judgment later than 14 days after it
was served upon him the Court may, on the application of any other party, if it is just
so to do, order that the plaintiff pay to that other party his costs of action incurred after
the expiration of 14 days, or such other period as the Court may fix, from the service
of the offer.

The costs to be taxed under (a)(ii) above are to be on any scale stated in the offer
pursuant to Rule 40.01(1)(d) but, if no scale is contained in the offer, then upon the
scale which would apply under the Rules to a judgment for that amount in the Court.

40.04  Where the offer to consent is for a proportion of the plaintiff's claim, unless the Court
otherwise orders, the plaintiff shall be entitled to enter interlocutory judgment for that
proportion of his debt, or of damages to be assessed.
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40.09
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Where a plaintiff has not accepted a payment into Court or an offer to consent to judgment
and:

(a)  the sum recovered, or as the case may be, the proportion of the debt, the damages or
the relief recovered by the plaintiff, is no greater than that offered or paid into Court;
or

(b)  the Court is of the opinion that the amount, percentage or relief offered was adequate
the Court, unless it thinks proper to order otherwise shall order:

(i) that the plaintiff recover against the defendant his costs incurred until 14 days
after the service of the offer or the notice of the payment into Court.

(ii) that the defendant making such offer, recover against the plaintiff his costs
incurred 14 days after the service of the offer, or the notice of the payment into
Court.

(1) A party who is served with an offer or an acceptance under this Rule which that party
considers is ineffective because it is out of time under this Rule must give immediate
notice of that to the party serving the offer or the acceptance.

(2) The Court may upon an application summarily determine whether an offer or an
acceptance under this Rule has been lodged or filed in accordance with the Rules and
whether it is therefore effective.

Wherever in this Rule a time period is stipulated of a number of days prior to trial in respect
of the lodgement of an offer or the filing of an acceptance:

(a)  The date of trial is to be calculated with reference to any listing, and the normal course
of listing practice, as they existed at the/dlodgement of the offer or the filing of the
acceptance;

(b) No change in the date of trial after the lodging of an offer or the filing of an
acceptance is to extend that time period retrospectively provided that where atrial has
been adjourned, not reached or_postponed an offer may be lodged or an acceptance
filed under this Rule with reference to a subsequent trial date.

The fact that money has been paid into Court, or an offer to consent to judgment has been
made, shall not be pleaded or disclosed to the Court at the trial or hearing of the action until
all questions as to liability and amount.of debt or damages have been decided unless:

(a)  adefence of tender before action is raised;
(b)  aplea under Section 10 of the Wrongs Act has been filed;

(c)  the Court gives leave for the disclosure to be made where a declaratory judgment has
been entered pursuant to Section 30b of the Supreme Court Act.

Where:

(a) a single sum of money paid into Court or a single sum of money offered under an
offer to consent to judgment is accepted in satisfaction of a cause of action arising
under Part II of the Wrongs Act; or

(b)  in an action in which a claim under Part II of the Wrongs Act is made by or on behalf
of more than one person, a sum is adjudged, ordered or agreed to be paid in
satisfaction of the claim, or a sum paid into Court or offered under an offer to consent
to judgment is accepted in satisfaction of the cause of action under the said Act,

the Court shall apportion such sum between those causes of action or those persons (as the
case may be).

(1)  Where in any proceedings a defendant makes a claim to recover contribution or
indemnity against any person, whether a defendant to the proceedings or not, in
respect of any claim for a debt or damages made by the plaintiff in the proceedings,
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3)

41.01 (1)

)

)

“4)

any party to that contribution claim may lodge and serve on any other party to the
contribution claim an offer to contribute towards the claim made by the plaintiff on
the terms specified in the offer.

The Court may take an offer to contribute under Subrule (1) above into account in
determining whether it should order that the party on whom the offer to contribute
was served should pay the whole or part of:

(a) the costs of the party who made the offer;
(b) any costs which that party is liable to pay to the plaintiff.

The other Rules in Rule 40 shall, with any necessary modification, apply to an offer to
contribute under Subrule (1) as if it were an offer to consent to judgment under Rule
40.01.

Offers by Plaintiff to settle

A plaintiff may at any time up to 21 days prior to trial lodge with the Registrar and
serve on all other parties a notice offering to accept a stated amount, or a judgment for
a stated amount where it is necessary to enter judgment, together with his costs of
action, in satisfaction of the plaintiff's cause of action or where there are more causes
of action than one, of one, some or all designated causes of action.

A plaintiff may at any time up to 21 days prior to trial lodge with the Registrar and
serve on all other parties a notice offering to accept a stated percentage of liability or
to accept a stated sum after giving credit to the defendant for any set-off counterclaim
or cross-demand claimed by the defendant against the plaintiff, and in each case
stating whether the offer requires the defendant to pay the whole or some stated
proportion of the plaintiff's costs of action-and that the offer so made is.in satisfaction
in the first case of the plaintiff's claim as to liability and inthe second case in
satisfaction of all nominated liabilities by the plaintiff and the defendant to each other.
A plaintiff may at any time up to 21 days prior to trial lodge with the Registrar and
serve on all other parties a notice offering to limit the relief claimed in his statement
of claim in order to bring about a settlement.

At any time up.to 21 days prior to trial and before the acceptance of such an offer the
plaintiff may in like manner increase, reduce or withdraw his offer.

Note: italics indicate suspension of a Rule (partially or in full) from 12 June 2003.

(3)

41.02 (1)

2
3)

Any document required to be lodged with the Registrar pursuant to the foregoing
subrulesshall be lodged by transmitting the same to the Registrar as an attachment to
an e-mail transmission directed to such e-mail address as shall be approved by the
Registrar for the purpose unless, in the opinion of the Registrar, it shall be
unreasonable or impractical to do so.

A defendant may at any time after receipt of a notice under this Rule, and up to 7 days
prior to trial, file and serve on all other parties a notice of acceptance of that offer.
Where such an offer has been made with respect to several causes of action such
notice shall specify the cause or causes of action to which the acceptance relates.

The Registrar may enter judgment in the proceedings in the terms of the acceptance
lodged by the defendant pursuant to subrule (1).

Any party may apply to the Court in respect of any question of costs or other ancillary
relief in the proceedings which needs to be determined upon the acceptance of an
offer under this Rule.

41.03  The giving of a notice pursuant to this Rule shall not be communicated to the trial Judge
until after judgment, or judgment on liability where applicable, has been pronounced.
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41.04

41.05

42.01

42.02

42.03

42.04

44.01

Where a defendant has not accepted a plaintiff's offer made pursuant to this Rule and the
sum recovered or, as the case may be, the proportion of the debt or damages or the relief
recovered by the plaintiff is equal to or greater than that contained in the plaintiff's offer, the
Court, unless it thinks proper to order otherwise, shall order the defendant to pay the whole
of the plaintiff's costs of action to be taxed as between solicitor and client.

Rules 40.06 and 40.07 are to apply mutatis mutandis to offers and acceptances under Rule
41.

Interpleader

Where a person (hereinafter called the “applicant”) is or is about to be sued, or could be
sued, in respect of property in his possession or under his control or in respect of the
proceeds from a disposition of the property and is uncertain as to whom the property or
proceeds belongs, or he receives a claim in respect of the property or proceeds by or from
two or more persons making adverse claims, the applicant may apply to the Court by
summons or by application in existing proceedings.

Forthwith after the issue of the interpleader proceedings the applicant shall apply to the
Court for directions as to the parties to be served and as to the procedure to be followed.

This Rule applies only where the applicant expressly disclaims any personal interest in, or
claim to, any part of the property in dispute.

A judgment in interpleader shall for the purposes of appeal be deemed to be a final order.
Hearing Of Interpleader Summons

On the hearing of a summons or an application for interpleader relief under Rules 42 or 43,
the Court may make such orders and directions as it thinks fit for the hearing and
determination of all the matters in dispute. In particular the Court may:

(a) order a claimant to be made a party in the proceedings-in substitution for or in
addition to the‘applicant.

(b)  order an issue between the claimants to be stated and tried, and may direct which
claimant is to have the carriage of proceedings.

(c) where a claimant has been served with a summons or application for interpleader
relief and has failed to file a notice of address for service, or files such a notice and
fails or refuses to comply with an order in the proceedings, order the claimant, and all
persons claiming under the claimant, to be for ever barred from prosecuting their
claims against the applicant and all persons claiming under the applicant.

(d) stay any further step in the proceedings.
(e)  where:
(i) the applicant is the Sheriff, or
(i) all the claimants consent, or any of them so requests, or

(iii) the question at issue between the claimants is a question of law and the facts are
not in dispute

summarily determine the question at issue between the claimants and make such order
as is just.

()  Where there are interpleader proceedings pending in several actions relating to the
same or a related subject matter, make orders binding on all the parties to the various
proceedings.

(g) Where an application for relief is made by a Sheriff who has taken possession of any

goods or chattels in execution under any process, and a claimant alleges that he is
entitled under a debenture, chattel mortgage, bill of sale or otherwise, to the goods or
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45.01

45.02

45.03

45.04

46.01

46.02

46.03

46.04

chattels by way of security for debt, or the goods are perishable, may order those
goods or chattels or any part thereof be sold and may direct that the proceeds of the
sale be applied in such manner and on such terms as may be just.

(h)  Make such order as to costs or any other matter as it sees fit.
Trials Without Pleadings

Where in any proceedings the Court is of the opinion on the hearing of the application for

directions:

(a)  that the issues between the parties can be defined without pleadings or further
pleadings; or

(b)  for any other reason the proceedings can properly be tried without pleadings or further
pleadings

the Court may, on application by a party or of its own motion, order that the proceedings be

so tried.

Where the Court makes an order under Rule 45.01 the Court may direct:

(a)  the parties to prepare a statement of the issues or, if the parties do not agree on a
statement of the issues, may settle the statement itself; or

(b) that affidavits be filed and served in lieu of pleadings.

Where an application is made to the Court pursuant to Rule 45.01 the proceedings shall be
before the Court as on an application for directions.

Where affidavits are filed and served in lieu of pleadings, the plaintiff shall not without the
leave of the Court be entitled to rely on any cause of action not-disclosed in the plaintiff's
affidavit and the defendant shall not without the leave of the Court be entitled to rely on any
defence or counterclaim not disclosed to the plaintiff in'the defendant’ affidavit.

Pleadings Generally

(1)  Subject to subclause (2) hereof a defendant who has filed an appearance shall file and
deliver his defence within 28 days after service on him of the statement of claim,
provided that no defendant shall be required to file his defence before he is required to
file his appearance.

(2)  Where a summons seeking summary judgment is served on a defendant:
(a) . paragraph (1) shall not apply to that defendant, but

(b) the Court on hearing the summons may give the defendant leave to defend
within fourteen days after the hearing or within such other period as may be
specified.

A plaintiff shall file and deliver any reply within fourteen days after the date of delivery of
the defence and any subsequent pleading shall be filed and delivered within fourteen days of
the date of delivery of the previous pleading. A reply shall be in Form 9.

No costs shall be allowed of any pleading subsequent to a reply unless the Court otherwise
directs.

(1) A pleading shall:
(a) be as brief as the nature of the case permits;
(b) contain a statement in a summary form of the material facts on which the party
relies, but not the evidence by which the facts are to be proved and when

necessary be divided into paragraphs, numbered consecutively, with each matter,
so far as convenient, put in a separate paragraph;
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3)

4)

(c)
(d)

(e)

®

(2

(h)

state the specific relief claimed;

be marked on the face with the date of the day on which it is filed, the reference
to the number of the action, the title of the action, and the description of the
pleading;

be endorsed with the name and place of business of the solicitor and agent (if
any) filing the same or the name and address of the party filing the same if he
does not act by solicitor;

subject to Rule 46.15 contain sufficient particulars of the claim, defence or other
matter pleaded including:

@) particulars of any misrepresentation, fraud, breach of trust, wilful default
or undue influence on which the party pleadings relies;

(il))  where a party pleading alleges any condition of the mind of any person,
whether insanity automatism or any other disorder or disability of the
mind, or any malice, fraudulent intention or other condition of the mind
except knowledge, particulars of the facts on which the party relies.

(iii))  where a party alleges as a fact that a person had knowledge or notice of
some fact matter or thing, then, without prejudice to the generality of
subrule (ii):

(a) where he alleges knowledge, particulars of the facts upon which he
relies, and

(b) where he alleges notice, particulars of the notice.

Each pleading including each more explicit pleading and amended pleading shall
be signed by counsel or the solicitor having the primary conduct of the-action as
having been settled by the solicitor-or named counsel prior to the filing and
delivery thereof. This subparagraph does not apply.tora pleading filed by a
party conducting a case in person.

In cases to which Rule 46.15 applies, it shall not be necessary for the plaintiff in
his or her statement of claim:

(1) to set out particulars of injury other than particulars as to the primary
injuries alleged to have been suffered and a brief description of the major
sequelae alleged to have ensued;

(i1)  toplead particulars of special damage.

No technical objection shall be raised to any pleading on the ground of alleged
want of form.

It shall be sufficient in any summons, pleading or document to designate any
party or other person referred to by any initial letter or other contraction of a
name other than the surname where the full name of the party or person so
designated is unknown to the party using it and the fact is so stated in the
pleading or document.

Where a plaintiff seeks relief in respect of several distinct claims or causes of
action founded upon separate and distinct facts they shall be stated, so far as may
be, separately and distinctly.

The same rule applies where a defendant relies upon several distinct grounds of
defence, set-off or counterclaim, founded on separate and distinct facts.

At the trial, subject to subrule (b) hereof, the court:

@) shall grant all such relief on any cause of action to which the parties
might be entitled on the evidence whether or not the relief granted is
expressly requested in the pleadings;

(i1))  will apply the rules as to admissibility of evidence, insofar as they require
a consideration of the issues raised on the pleadings, without undue
technicality and with regard to the substantial merits of the case, and,
while having regard to the issues raised on the pleadings, will not refuse
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46.05

46.06

46.07

46.08

46.09

46.10

46.11

46.12

to admit an item of evidence solely on the ground that it relates to facts or
matters not expressly pleaded;

(b) nothing in subrule (a) hereof allows the court to grant relief or admit evidence if
to do so would infringe the principles of caseflow management as set out in Rule
2 or if by reason of surprise, the course of the trial or for any other reason, it
would otherwise be unfair to do so.

(1)  The effect of any document or conversation referred to in a pleading shall, if material,
be briefly stated, but the precise words of the document or conversation shall not be
stated except insofar as those words are themselves material.

(2) If a contract or any relation between any persons is sought to be implied from a series
of letters or conversations or otherwise from a number of circumstances, it shall be
sufficient to allege such contract or relation as a fact and to refer generally to such
letters conversations or circumstances without setting out details thereof. If the
person so pleading relies in the alternative upon more contracts or relations than one
to be implied from such circumstances he shall state them in the alternative.

A party need not plead a fact if:
(a)  the fact is presumed by law to be true; or
(b)  the burden of disproving the fact lies on the other party,

except insofar as it may be necessary to meet a specific denial of that fact by the other party
in his pleading.

Averment of the performance or occurrence of all conditions precedent necessary for the
case of the plaintiff or defendant shall be implied in his pleading and any condition
precedent, the performance or occurrence of which is intended to be. contested, shall be
distinctly specified in his pleading by the plaintiff or defendant (as the case may be).

Subject to Rule 46.09, a party may plead a matter which has arisen since the commencement
of the proceeding.

(1) A party shall not plead an/allegation of fact or a new ground or claim inconsistent
with.his previous pleading.

(2) . Subclause (1) hereof does not affect the right of a party to make allegations in the
alternative or to amend or apply for leave to amend a pleading.

(1)  Where a party proposes to rely on a cause of action or defence arising by Statute, he
or she shall clearly identify in his or her pleading the particular provision in the
Statute upon which he or she relies and the statement of relief claimed in the action
must indicate what specific relief is sought pursuant to such Statute.

(2) A party may raise a point of law by his or her pleading, but there is no requirement
upon the opposing party to join issue with the same, and any party may advance any
point of law at the trial whether or not the same has been pleaded.

A statement of claim must in all cases in which it is proposed that the trial should be
elsewhere than in Adelaide state the proposed place of trial.

A party in his or her defence or any subsequent pleading:
(1)  Shall not plead a mere joinder of issue on any question of fact.

(2)  Shall specifically admit or deny every allegation of fact (including particulars) in the
pleading to which the defence or subsequent pleading relates, and allegations which
are not specifically denied shall be deemed to be admitted.

(3) May state that the party does not know and therefore cannot admit a particular fact
alleged, in which case the particular fact shall be deemed to be denied.
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“4)

(1

Shall specifically plead any fact or matter which:

(a)
(ab)

(b)
(c)

might make any claim or defence of the opposing party not maintainable;

in an action to which section 72 of the Development Act, 1993, applies would but
for the operation of section 72 make any person who is not a party to the action
jointly and severally liable for the amount claimed.

if not specifically pleaded might take the opposing party by surprise;

raises issues of fact or any mixed question of fact and law not arising out of the
preceding pleading.

In any cause or matter in which the plaintiff claims damages for or in respect of
personal injury, the plaintiff shall file and deliver within 21 days of the filing of the
defence or of the first defence (if there shall be more than one defence filed or more
than one defendant) such of the following details as may be known to the plaintiff at
that stage or as are capable of being ascertained by the plaintiff with reasonable
diligence:-

(a)

(b)

Full details of all damages in the nature of special damage, including an itemised
list of all expenses and outgoings associated with any treatment administered
with respect of such personal injury, and including as to each item the name of
the person or institution to whom the expense or outgoing was paid or is
payable;

If the plaintiff claims that he has suffered or will suffer a loss of, or reduction in,
earning capacity:-

(i) His date of birth;

(ii))  The nature of the business, employment or occupation (if any) followed
by him at the time of the injury and the nature of the business,
employment or occupation followed by him during the period of 3 years
prior to the date upon which such injury was sustained;

(iii))  In respect of the period referred to‘in sub-clause (ii) hereof, the name and
address of every person by whom he was employed and the period of
each business, employment or occupation stating the commencement and
termination dates;

(iv)  The gross amount received by him from each source from which he
received income during each year commencing on the first day of July
and terminating on the next succeeding 30th day of June in respect of the
period of 3 years ending on the 30th day of June last prior to the injury
and during the period from the 1st day of July last prior to the injury to
the date of the injury;

(v)  The amounts paid by him in respect of income taxation in respect of each
of the periods referred to in sub-clause (iv) hereof;

(vi)  The periods (specifying the commencement and termination dates) since
the injury during which he alleges that he has been wholly unable to
perform his normal business, employment or occupation or any other
business, employment or occupation referred to in sub-clause (ii) hereof,
stating the reasons for such inability;

(vii) The periods (specifying the commencement and termination dates) since
the injury during which he alleges that he has been partially unable to
perform his normal business, employment or occupation or any business,
employment or occupation referred to in sub-clause (ii) hereof, describing
the nature and extent of such partial incapacity and the reasons therefor;

(viii) The periods (specifying the commencement and termination dates) since
the injury during which he has been employed or otherwise engaged in
any business or remunerative occupation, stating the nature of the
business or occupation, the address from which it was conducted or at
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2

)

4

)
(6)

(1

2

which it was performed, the name of any employer, and the gross and net
income after taxation received by the plaintiff from each such source
during each such period,

(ix)  The actual amount of income which he alleges that he has lost to the date
of the filing and delivery of the details;

(x)  Whether as a result of the injury, he has been in receipt of any benefit
from the Department of Social Security or compensation from an
employer and, if so, from whom such benefit or compensation has been
received and the period or periods (stating the commencement and
termination dates) during which such benefit or compensation has been
received and the amount or amounts thereof;

(xi)  Whether he has made any attempt to obtain alternative employment since
the injury, stating the nature of each such attempt, the time at which it
was made, the name of the person or company to whom he applied for
employment, the nature of any work attempted by him and the outcome
of each such attempt.

(c) Any physical, mental or other disability from which he is suffering as a result of
such injury and the effect, if any, of each such disability on his normal
enjoyment of life;

(d) Whether prior to or subsequent to the injury which is the subject of the action, he
had sustained or has sustained injury in any other accident or incident and if so:-

(1) Stating the date and place of each such accident or incident;
(i)  Describing the nature of each such accident or incident;

(iii))  Stating what injuries he sustained as a result of each such accident or
incident;

(iv)  Stating from what disabilities (if any) he now suffers as a result of each
such accident or incident.

The defendant may subsequently request by letter that the plaintiff furnish-such details
revised to the date of such request. The defendant may make more than one such
request, but in no case shall a further request be made within three months after
sufficient details shall have been supplied pursuant to subrule (1) or in answer to a
prior request.

The plaintiff within 21 days after the receipt of each such request shall file and deliver
the details sought, or, as the case may be, such further details as may be reasonably
necessary to extend or update the details previously furnished pursuant to this Rule.

Where a second or subsequent set of details under this Rule is to be filed it shall be
sufficient for the plaintiff only to refer to the previous details filed, to set out any
additional information or variations to the details previously filed and to swear that
apart from any such additional information and variations the previous particulars are
still correct.

All details required by this Rule to be provided shall be verified by the plaintiff on
oath.

The judge at the trial shall in accordance with the rules of evidence and otherwise may
in his or her discretion admit into evidence the details or any part of the details filed
pursuant to this Rule.

Particulars of a claim shall not be ordered under Rule 46.20 to be delivered before
defence unless the Court shall be of opinion that they are necessary or desirable to
enable the defendant to plead or ought for any other special reason to be so delivered.

Where further particulars of a pleading are furnished pursuant to Rule 46.20 or
otherwise after its filing they are to be treated as part of that pleading and the other
party shall be entitled without leave within 14 days of service to amend his pleading in
answer to plead to the further particulars.
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46.17  Where the Court is of the opinion that any allegation of fact that is denied or not admitted
ought to have been admitted, the Court shall except in special circumstances make an order
with respect to any extra costs occasioned by its having been denied or not admitted.

46.18  Where a pleading:

(a)
(b)
(©)
(d)
(e)

discloses no reasonable cause of action or defence;

does not comply with the Rules as to pleadings;

has a tendency to cause prejudice, embarrassment or delay in the proceedings;
is scandalous, frivolous, or vexatious or contains scandalous matter; or

is otherwise an abuse of the process of the Court,

the Court may at any stage of the proceedings, order that the whole or any part of the
pleadings be struck out, on such terms as it thinks just or may direct that the scandalous
matter be expunged.

46.19 (1)

)

3)

4

4620 (1)

(1A)

(1B)

(1C)

In an action for defamation where the plaintiff alleges that the words or matters
complained of were used in a defamatory sense other than their ordinary meaning he
shall give particulars of the facts and matters on which he relies in support of such
sense.

In an action for defamation where a defendant alleges that in so far as the words
complained of consist of statements of fact, they are true in substance and in fact, and
in so far as they consist of expressions of opinion they are fair comment on a matter of
public interest, he must give particulars stating which of the words complained of he
alleges are statements of fact and of the facts and matters he relies on in support of the
allegation that the words are true.

In an action for defamation where the plaintiff alleges that the defendant maliciously
published the words or matters complained of, he need/not in his statement of claim
give particulars of the facts on which he relies‘in support of the allegation of malice
but if the defendant pleads that-any of those words or matters are. fair comment on a
matter of public interest or were published on a privileged occasion and the plaintiff
intends to allege that the defendant was actuated by express malice, he must file and
serve areply ‘giving particulars of the facts and matters from which malice is to be
inferred.

This rule shall ‘apply in relation to a counterclaim for defamation as if the party
making the counterclaim were the plaintiff and the party against whom it is made the
defendant.

Within 21 days of the receipt of a pleading any party may by notice filed and served
require the opposite party to file and serve, within seven days after the service of such
notice, a more explicit statement of claim, defence or other pleading. Such notice shall
indicate clearly the point in which the pleading which has been served is considered
defective.

A party may file a more explicit statement of claim, defence or other pleading in
compliance with a notice under subrule (1), but not otherwise amending his pleading,
within fourteen days of service of the notice without obtaining leave to do so or
amending under Rule 53.01(1)(a) provided that Rule 53.05(2) shall apply in respect of
the superseded pleading.

Unless the Court otherwise orders the party filing a more explicit pleading under
subrule (1A) shall pay in any event the costs of the notice under subrule (1) and of the
more explicit pleading.

A party may file and serve only one notice under subrule (1) in respect of a particular
pleading and no further particulars of any such pleading need be furnished other than
pursuant to an order of the Court.
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4621 (1)

2

)

4622 (1)

2

46A.01 (1)

2
3)

If the party on whom such notice is served neglects or refuses to comply with the
same an application may be made to the Court for an order that a fuller and more
explicit pleading be filed.

When a party:

(a) has joined the issue upon the preceding pleading of the opposite party, without
adding any further or other pleading thereto; or

(b) has failed to deliver a reply or any subsequent pleading within the time allowed
for that purpose,

the pleadings shall be deemed to be closed, and the material statement of fact in the
pleading last delivered shall be deemed to have been denied and put in issue.

Subparagraph (1) shall not apply to a defence to a counterclaim, and, unless the
plaintiff delivers a defence to a counterclaim, the statements of fact contained in the
counterclaim shall, at the expiration of twenty-eight days from the delivery of the
counterclaim (or of such time (if any) as is by order allowed for delivery of the
defence), be deemed to be admitted, but the Court may at any subsequent time give
leave to the plaintiff to deliver a defence.

Subject to subparagraphs (1) and (2) hereof the pleadings shall be closed as between
any plaintiff and any defendant on the date of the expiry of the last of the times fixed
by or under these Rules for serving a defence, reply or subsequent pleading.

Where a party gives evidence he may be cross-examined as to his knowledge or belief
in the truth of his pleadings and the Court may draw an inference adverse to his credit
from any discrepancy between what it finds proved and what he has pleaded:

Rule 46.22 does not apply to any pleading filed prior to 6 July 1992.
Pleadings and Affidavits of Loss

Rule 46A is to apply to all actions proceeding on pleadings commenced on-and after 3
June 2000 and to such actions.commenced earlier as the Court directs.

Rule 46A applies to the exclusion of Rules 46 and 47.

A statement of claim/ shall be in Form 4, a defence and/or counterclaim shall be in
Form 8 and a reply in Form 9.

46A.02 All pleadings are to:

(a)
(b)

(©)
(d)
(e)

be as briefas the nature of the case permits;

plead only the material facts relied upon and not the evidence or arguments by which
they are to be proved;

be divided into discrete numbered paragraphs so that admissions and cross references
may be made readily by referring to the paragraph numbers;

bear the proper action heading and an endorsement of by whom and for whom they
are filed;

bear the following certificate signed by a legal practitioner except where the party has
no solicitor on the record:

‘Certificate:

This pleading is put forward in accordance with the instructions of the [nature of
party/parties] [name(s)] by [name of file principal], who certifies that it complies
with the Rules concerning pleadings.

[Signed] ......ccoovvviiiiiinat.
PrintName ................ooeeee.

If filed electronically the signature, printed name and date shall be omitted.’
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46A.03 In an action where damages for personal injuries are not claimed the Statement of Claim
must plead, but plead only:

(a)
(b)
(©)

(d)
(e)

the material facts relied upon to constitute any cause of action, or grounds for an
extension of time or other relief sought;

such further material facts as are necessary to give other parties fair notice of the case
which they will have to answer;

the general nature of the legal causes of action;
any statutory provisions relied upon; and
the general nature of the relief sought.

46A.04 In an action where damages for personal injuries are claimed the Statement of Claim is to be
pleaded in accordance with Rule 46A.03, and in addition:

(a)
(b)

(c)

46A.05 (1)

2

3)

4)

46A.06 (1)

2

where liability has been agreed, only the fact of that agreement is to be pleaded and
not why the defendant is liable to the plaintiff;

the plaintiff must plead, but plead only:

(i) the general nature of the injuries suffered;

(i) the general nature of the major treated received;
(iii) the general nature of any resulting disabilities;

(iv) the general effect, if any, of the injuries and disabilities on the plaintiff’s
capacity to work; and

(v) the general effect of the injuries and disabilities on the plaintiff’s activities which
would give rise to damages for economic or non economic loss;

the plaintiff is not to plead the history of the treatment, items of special damage or
topics which will be covered by the Affidavit of Loss.

Unless the summons is endorsed under Rule 25.01 for summary judgment the
defendant must file a Defence within 28 days of service of the Statement of Claim, but
if it is endorsed under R25.0 1 within such time as the Court directs.

The Defence must plead, but plead only:
(a) « what parts, if any, of the Statement of Claim are admitted;

(b) the material facts relied upon to constitute any ground of defence on which the
defendant bears an evidentiary or a legal onus of proof;

(c) suchfurther material facts as are necessary to give other parties fair notice of the
defendant’s case which they will have to meet;

(d)  any defences in law; and
(e) any statutory provisions to be relied upon by the defendant.

Where none of the matters in (2) are properly pleadable the defendant must within the
time limited for the Defence obtain leave of the Court to defend the action without
filing a Defence. Such leave will not be granted unless the defendant shows bona
fide grounds to put the plaintiff to proof of the claim.

A counterclaim under Rule 48 may be added to the Defence as if it was a Statement of
Claim under Rule 46A.

A plaintiff may file a Reply, and must file any Defence to Counterclaim, within 14
days of service of the Defence.

Any Reply or a Defence to Counterclaim must plead, but only plead:
(a) what parts, if any, of the Defence of any Counterclaim are admitted;

(b) the material facts necessary to constitute any ground of reply or of defence to
counterclaim;
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3)

4)

(¢) any further material facts necessary to give the other parties fair notice of the
case which they will have to meet by way of reply or of defence to counterclaim;
and

(d) any points of law or statutes relied upon by way of reply or defence to
counterclaim.

Where none of the matters in (2) are properly pleadable a plaintiff is not to file a
Reply, and where there is a defence to counterclaim leave to defend it is to be
obtained in accordance with Rule 46A.05(3).

Where a Defence to Counterclaim is filed the defendant may within 14 days of service
of it file a Reply to it in accordance with subrule (2).

46A.07 Any pleading subsequent to a Reply is only to be filed in accordance with leave of the Court
granted for its filing.

46A.08 Where an allegation of fact in a pleading is not admitted by the opposing party it is required
to be proved at trial by the party alleging it.

46A.09 (1)

2

3)
“4)

46A.10 (1)

)

46A.11 (1)

2

3)

4

No order is to be made that any further material facts are to be pleaded other than
where the material facts pleaded do not disclose facts sufficient to give the other
parties fair notice of the case which they will have to meet and the party seeking them
would be significantly prejudiced in the conduct of its case by not having them./ (The
intent of Rule 46A is that parties should include all material facts in their pleadings as
initially filed so that there is no unfairness to another party by any lack of particularity
and if they have not done so the trial Judge may refuse to allow that party to present a
case which is outside the terms of its pleading.)

No pleading is embarrassing for want of particularity unless-the missing particulars
would be ordered under (1).

Where an order is made under (1) the pleading is'to be amended.

No costs are to be allowed to the party making any amendment under (3) intespect of
it unless the Court or a taxing officer for good reason allows them.

At trial a party is not without leave of the Court to cross examine witnesses (other
than‘on credit) or to adduce evidence about matters not properly raised on the
pleadings where that course would be likely to prejudice or embarrass other parties in
the conduct of their cases.

In determining what issues are properly raised on the pleadings the trial Judge:

(a) . will act without undue technicality and with regard to the substantial merits of
the case so that no party suffers any injustice thereby; and

(b) in considering whether another party is likely to suffer prejudice or to be
embarrassed may have regard to the contents of any Affidavit of Loss, experts’
reports or discovered documents, but they are not to be treated as if they were
pleadings.

In actions for personal injuries the plaintiff is to swear and file an affidavit known as
an “Affidavit of Loss” at such time as is directed on the Status Hearing but in any
event by no later than 14 days before the first Settlement Conference.

The Affidavit of Loss is to contain the information required by Rule 46.15 except for
such matters as the defendant may notify to the plaintiff in writing prior to the Status
Hearing are not required to be included in it.

After the Status Hearing and before the action is referred for trial the Court may direct
the plaintiff to file a supplementary Affidavit of Loss updating the information
contained in the previous Affidavit of Loss.

At such times as the Court may direct, but in any event before the action is referred
for trial, the defendant must file a document, entitled “Answer to Affidavit of Loss”,
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46A.12

46A.13

46A.14

46A.15

46A.16

47.01

47.02

47.03

47.04

47.05

stating what parts of the Affidavit of Loss and any supplementary Affidavit of Loss
are admitted or denied.

With the leave of the Court a party may incorporate into a pleading facts giving rise to a
cause of action or any matter which have arisen after the institution of the proceedings where
that is not unjust to any other party.

Insofar as a document or conversation, or parts of them, need to be pleaded under Rule 46A
only the effect of them need be pleaded and verbatim quotations are to be included only if
that is necessary for proper pleading.

(1) A fixed fee only is to be allowed as between party and party and as between solicitor
and client for drawing any pleading unless the complexity or difficulty of the exercise
is such that a taxing officer considers that some greater fee is justified.

(2)  Any counsel fee properly payable for settling a pleading is to be in addition to the fee
in (1).

(3) “page rate” means the cost allowable under the Rules at the rate applicable when the
pleading was prepared for drawing 1 full page of a pleading.

(4)  The fees allowable under (1) are:
(a) Statement of Claim - 4 times the page rate.
(b) Defence of Defence to Counterclaim - twice the page rate.
(c) Reply - the page rate.
(d) Counterclaim - twice the page rate and in addition to the fee for the Defence.

(1) Where a party unreasonably fails to admit in its pleading any part of an earlier
pleading of another party it may be ordered to pay the costs incurred in proving that
which should have been so admitted.

(2) A legal practitioner who improperly or without reasonable cause gives any certificate
under rule 46A.02(e) may be ordered to pay costs personally in accordance with Rule
101.06.

Except insofar-as they are inconsistent with Rule 46A, Rules 46.05(2), 46.06, 46.07, 46.09,
46.11, 46:12(4)(a) and (ab), 46.18, 46.22, 47.02, 47.03, 47.06, 47.07 and 47.08 are to apply
to pleadings governed by Rule 46A.

Defences

A defendant must plead specifically every ground of defence on which he relies, together
with the facts upon which the ground of defence arises. A defence shall be in Form 8.

Where a defence of tender before the commencement of an action is pleaded, the defence
may not be relied upon until the sum alleged to have been tendered is paid into Court and
notice of payment is delivered to the parties.

Where a claim by a party to a sum of money, whether the amount is ascertained or not, is
relied on as a defence to the whole or part of a claim made by an opposing party, it may be
included in a defence and set-off against the claim, whether or not it is also added as a
counterclaim.

No evasive denial or negative pregnant shall be pleaded in any defence.

A denial of a contract promise or agreement contained in any pleading shall be construed as
a denial only of the making of such contract promise or agreement. If a defendant denies the
legality or sufficiency in law of such contract promise or agreement he must do so
specifically.
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47.06

47.07

47.08

48.01

48.02

48.03

48.04

48.05

48.06

No plea or defence shall be pleaded in abatement.

Where a defendant pleads and establishes a set-off the Court may give judgment for the
balance and make such order as to costs as it thinks fit.

(1) A ground of defence or counterclaim that has arisen after the issue of proceedings but
before the defendant has pleaded his defence may be pleaded either alone or with
other grounds of defence.

(2) If after a counterclaim has been delivered a ground of defence arises in relation
thereto it may be pleaded in answer to the counterclaim.

(3) A ground of defence or counterclaim which arises after the delivery of the defence or
counterclaim may be pleaded without leave as an amendment to the defence or
counterclaim provided notice thereof is given to the opposite party within twenty-one
days after the ground of the defence or counterclaim has arisen. The same rule
applies mutatis mutandis to a ground of defence to a counterclaim so arising.

(4)  Where a defendant pleads any ground of defence or counterclaim that has arisen since
the commencement of the action the plaintiff may within fourteen days thereafter file
a confession of such defence or counterclaim and shall thereupon be entitled to his
costs of action up to the time of the pleading of the defence or counterclaim unless the
Court shall otherwise order.

Counterclaims

Where a defendant has a claim against a plaintiff whenever or however arising; which does
not amount to a set-off, he may instead of bringing an action, make a counterclaim in respect
of that claim.

The counterclaim shall be added to the defence. -Where' theaction is proceeding on
affidavits a counterclaim may be filed as a separate document, and is to_be supported by an
affidavit. A counterclaim shall-be in Form 8.

A counterclaim.is a separate proceeding and the Court may:

(a).. proceed with the counterclaim notwithstanding that judgment is given for the plaintiff
in the action, or that the plaintiff's action is stayed, discontinued or dismissed;

(b)  where a_counterclaim is established against the claim of the plaintiff and there is a
balance in favour of one of the parties, give judgment for the balance, but nothing
herein shall affect the Court's discretion as to costs;

(c)  where either the original claim or the counterclaim is not disputed, stay that
proceeding until the opposing counterclaim or claim, as the case may be, is disposed
of;

(d)  where the counterclaim cannot be conveniently disposed of along with the original
action, order that the counterclaim be excluded or tried separately.

The provisions of these Rules shall apply, with any necessary modification, to a
counterclaim as if the counterclaim were a statement of claim and the defendant making it
the plaintiff and to the defence to the counterclaim, as if it were a defence and the party
making it a defendant.

Where a defendant sets up a counterclaim which raises questions between himself and the
plaintiff along with any other person, the defendant may join that person as a party against

whom the counterclaim is made.

Where the person referred to in Rule 48.05 is not a party to the original action:
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(a)
(b)
(©)

(d)
(e)

his name shall be added to the title of the action as “defendant by counterclaim”;
he shall be served with the defence containing the counterclaim.

the counterclaim shall bear an indorsement that a defendant by counterclaim who is
not a plaintiff in the action must file a notice of address for service in the Registry
within the time limited by Rule 8, and also file a defence to the counterclaim within
28 days of service of the counterclaim upon him, provided that no defendant by
counterclaim shall be required to file his defence before he is required to file his
notice of address for service.

A defendant by counterclaim who is not a plaintiff shall file his notice of address for
service and defence in accordance with subparagraph (c) above.

The defendant issuing the counterclaim shall also serve upon such defendant by
counterclaim a copy of the application for directions and notice of the next directions
hearing.

48.07 A person served with a defence and counterclaim becomes a defendant to the counterclaim
from the time of service, with the same rights and obligations in respect of his defence to the
counterclaim or otherwise, as a defendant.

Consent to Arbitration

49.01 Parties to an action may, at any time prior to the conclusion of the pre-trial conference,
consent to the hearing and determination of any issue or issues or all issues of fact or law
arising between them in an action by a process of Court-sponsored arbitration.

49.02  Upon the giving of such consent the following provisions shall apply:

(a)

(b)

(c)

(d)

The application for directions shall forthwith be set.down for hearing at such time as
shall be appointed by the Registrar for the purpose, if the consent is not arrived at in
the course of a conference convened in accordance with Rule 56.

If formal pleadings shall not have been closed as to the issue or issues to be arbitrated,
directions shall be given by the Court as to the manner in which such issue or issues is
or are to be defined., Such directions may require the parties to file and deliver
simple statements, expressed in plain English, of the issue or issues to be determined
and the facts related thereto.

The Court may, in its discretion, further give all such other directions as may fairly be
requisite to ensure that the issue or issues for arbitration is or are ready for disposal in
the most’ expeditious and economic manner appropriate to the circumstances.
Without prejudice to the generality of the foregoing such directions may include:

(1) directions limiting the nature, scope and method of discovery;

(il) directions requiring parties to file and deliver one or more books of relevant
proofs of evidence and documentary material relied upon and/or copies of briefs
of the nature referred to in Rule 55.12(g);

(iii) directions as to the preparation of any requisite memorandum of agreed facts,
with or without agreed supporting documentary evidence;

(iv) any other directions of the nature authorised by section 59j of the Evidence Act
1929;

(v) directions specifying or limiting other interlocutory processes necessary for the
preparation of the issue or issues for arbitration.

With the consent of the relevant parties the Court may further order that, upon the
arbitration, times be limited within which those parties respectively may present
evidence in amplification of proofs or otherwise, examine or cross examine witnesses
upon proofs or otherwise, or make submissions to the arbitrator.
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(e)

S

(2

50.01 (1)

2

)

“4)
)

The Court shall, upon being satisfied that the arbitration is ready to proceed, refer the
same to the Registrar for hearing by a Judge at the ecarliest available date, as if the
arbitration constituted a case in the civil list coming on for trial in the normal course.

The arbitration shall be conducted in accordance, as nearly as may be possible, with
and subject to the provisions of the Commercial Arbitration Act 1986. The Judge
embarking upon the arbitration shall not be an arbitrator for the purposes of section 33
of Act.

Rule 76 shall not apply to an arbitration conducted pursuant to this Rule.

The Expeditious Management of Commercial and Other Cases

In any cause or matter, any party may apply for an order that the proceedings be dealt
with pursuant to this Rule.

Unless the Court otherwise orders:

(a) Any such application by the plaintiff shall be filed with the summons by which
the proceedings are commenced, and shall be supported by an affidavit filed at
the same time, which application and affidavit shall be served with the said
summons.

(b) Any such application by a defendant shall be filed and served within 7 days of
the notice of address for service, and shall be supported by an affidavit filed and
served within the same time.

An affidavit filed pursuant to subrule (2) shall contain a short statement of the grounds
upon which the applicant asserts that it is appropriate that the proceedings be dealt
with pursuant to this Rule.

The Court may on its own motion at any stage of the proceedings before trial direct
that any action be dealt with pursuant to this Rule.

The Court shall, on the application of any party‘or on its own motion, order that the
action no longer be dealt with pursuant to this Rule, if it is satisfied:-

(a) that the parties are not conducting the proceedings with dueexpedition, or

(b) that for any other reason the matter is not fit to be dealt with further pursuant to
this Rule.

50.02 In determining whether to make an order that any proceedings be dealt with pursuant to this
Rule, the Court shall have regard to the following matters:-

(a)
(b)
(©)
(d)

The likely length of trial.
The complexity of the legal and factual issues.
The volume of material the subject of discovery.

Whether for any reason peculiar to the parties or having regard to other cases likely to
come before the Court, or because of the importance of the matter to the commercial
community or to any other section of the community, or for any other reason
whatsoever, the disposal of the proceedings should be expedited.

50.03  In proceedings to which this Rule applies, in addition to the exercise of any other power to
make directions pursuant to Rule 55 or otherwise, the Court shall give all such directions as
may seem desirable in the interests of justice and in order to secure a speedy and economical
determination of the proceedings. Without limiting the generality of the foregoing, the
Court may:

(a)
(b)

Direct that the issues be defined by such means as the Court may think fit other than
by the delivery of formal pleadings.

Direct on such terms and conditions as the Court may in its discretion impose that any
party deliver to any other party or parties not later than such date before trial as shall
be specified in such direction a written statement setting out the evidence intended to
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50.04

50.05

51.01

51.02

51.03

(c)
(d)

(1

2

be adduced from all proposed witnesses or any particular proposed witness or
witnesses, which statement shall, subject to any further order or direction including
any order or direction by the trial Judge;

(i) be signed by the proposed witness
and

(ii)) be received at the trial as the evidence in chief of the witness giving the
statement.

Dispense with or abridge the time for the taking of any interlocutory proceeding or
step.

Direct the use of any litigation support system or any other computer process
considered appropriate by the Court.

Proceedings to which this Rule applies shall, without the need for an order for early
trial, be given such priority in the trial list as will ensure that they are assigned the
earliest available date for hearing, and may be given a specific date for hearing by the
Registrar or other proper officer without any order or direction by the Court.

Nothing in this Rule is to be taken to permit an action to proceed to trial or to be the

subject of a listing conference without the furnishing beforehand of a report that the
proceedings are ready for trial given in accordance with Rule 75.04.

Any Commercial Proceeding commenced before this Rule came into operation shall
continue to be dealt with under this Rule, unless the Court otherwise directs.”

Default Of Pleading

Subject to Rules 23, 24, 25 and 46.01 where a party has not filed-a pleading within the time
fixed by these Rules the following Rules shall apply:

Where a defendant has not filed a defence within the time prescribed by these Rules the
plaintiff may:

(a)

(b)

(©)

(d)

(1

where the plaintiff's claim /against a defendant is solely for recovery of a debt or
liquidated demand, enter final judgment against the defendant for a sum not exceeding
that claimed together with interest if entitled thereto and costs. For the purpose of this
Rule, aclaim may be treated as-a claim for liquidated damages notwithstanding that
part of the claim'is for interest accruing after the date of the summons, and the interest
shall be computed from the date of the summons or such other date as the Court
directs to'the date of entering judgment;

where the relief or portion of the relief claimed is for pecuniary damages, or for
detention of goods with or without a claim for pecuniary damages, the plaintiff may
enter interlocutory judgment for assessment of the claim for damages or detention.
The assessment shall be made by a Master, unless the Court otherwise directs;

where the plaintiff's claim against a defendant relates solely to the detention of goods,
enter either:

(i) interlocutory judgment against that defendant for the delivery of the goods or
their value to be assessed and costs, or

(i) judgment for the value of the goods to be assessed and costs.

carry on the proceedings against any other party to the proceedings who is not in
default, in which case if the claim includes a claim for damages the plaintiff's
damages against all defendants shall be assessed at trial unless the Court otherwise
directs.

Where the plaintiff's claim against a defendant is solely for the possession of land, the
plaintiff may apply in Chambers for judgment for possession of land against that
defendant and for costs.
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51.04

51.05

51.06

51.07

51.08

51.09

52.01

52.02

52.03

52.04

52.05

53.01

(2)  Where the defendant is not in immediate possession of the land or some part thereof
the Court may require notice of the application to be served upon the person
immediately in possession.

Where the plaintiff's claim against a defendant includes two or more of the claims mentioned
in Rule 51.02 subparagraphs (a) to (c) thereof and no other claim, the plaintiff may enter
such judgment against that defendant on any of those claims for relief as he would be
entitled to enter if there were only one claim for relief by the plaintiff against that defendant.

Where there is a default of pleading by a defendant in an action for which provision is not
otherwise made in Rule 51 the plaintiff may apply to the Court for the relief claimed, or such
relief as to the Court may seem just, either pursuant to Rule 25 or as provided in Rule 75.19.

The Court may on such terms as it thinks just, set aside or vary any default judgment entered
in pursuance of the above Rules.

Where a defendant admits liability in his defence for the whole or some part of the plaintiff's
claim the Court may enter such judgment as may be proper upon the basis of such admission.

Where the default is that of a third or subsequent party the same rules shall apply as where
default is made by a defendant.

Where judgment is obtained against one of several defendants for default of pleading such
judgment shall be no bar to the plaintiff's right to proceed against any other defendant for the
same relief or against any defendant for any other relief.

Discontinuance And Withdrawal

A plaintiff may at any time before the commencement of the trial; discontinue his claim,
either wholly or in part, against a defendant. After that time a plaintiff may discontinue only
with the leave of the Court, or with the written consent of all parties filed-in the Court.

A party raising any mmatter in a statement of claim, defence or subsequent pleading may
withdraw that matter at any time on written notice to the other parties. This Rule does not
enable a party to withdraw without the leave of the Court or the consent of the other party, an
admission or any other matter operating for the benefit of that other party.

Unless the Court otherwise orders or the parties consent, the party discontinuing or
withdrawing shall pay the costs up until the date of delivery of the notice, of the party
against whom the claim or defence was discontinued or withdrawn. No further order shall be
required to enable the party against whom the claim or defence was discontinued to tax his
costs.

A discontinuance or withdrawal shall be made by filing, and forthwith serving on all other
parties, a notice stating the extent of the discontinuance or withdrawal.

The discontinuance of an action before trial shall not be a defence to any subsequent action
for the same, or substantially the same, cause of action, provided that the costs of the
previous action have been paid. If the costs have not been paid, the subsequent action may
be stayed until payment. If an action is discontinued at trial the Court may direct that the
discontinuance have the effect of a final judgment against the party discontinuing.

Amendments

Right to amend
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(1) A party may amend any document, other than an order, filed by such party in a
proceeding once without leave of the court at any time up to 14 days after discovery
of documents has been made by all parties pursuant to Rule 58A, or at any time by
consent of all other parties, or, subject to Rule 67.01(6), with the leave of the Court.

(2)  An offer to consent to judgment shall not be capable of amendment once a notice of
acceptance has been filed, nor shall this Rule authorise amendment of such a notice.

Note: italics indicate suspension of a Rule (partially or in full) from 12 June 2003.

(3)  An affidavit or electronic statement may not be amended pursuant to Rule 53.01 but,
should there be any error or omission in such a document, including an affidavit or
electronic statement in answer to interrogatories, the party filing it shall:

(a) file a further affidavit or electronic statement by the same deponent or maker
setting out the error or omission, the true position and how the error or omission
came to be made,

(b) include at the top of the first page of the last-mentioned affidavit or electronic
statement an endorsement to the following effect - “Affidavit [Electronic
statement] by way of correction of affidavit [electronic statement] of same
deponent [maker] filed on..... 20...”

(c) serve copies of the affidavit or electronic statement so endorsed on all interested
parties.

53.02  Method of making amendments

(1)  Where a document is amended, or further amended, a fresh copy of it, with the new
amendments included, shall be prepared and transmitted to the Court for separate
filing, regardless of the number and length of the amendments made.

(2) A fresh amended copy of the document is to be'titled so as to indicate that it is an
amended, or further amended, version and the date /as at which it has last been
amended. It will thereafter stand in the proceedings in lieu of the document
amended.

(3) The changes made in the document from the last version filed are to be indicated in
the following manner;

(a) deletions are to be made by drawing a single line across any words to be deleted;
and

(b) * insertions are to be underlined or shaded.

Note: italics indicate suspension of Rule (partially or in full) from 12 June 2003.

(4)  The fresh amended copy of the document is to be submitted through the electronic
filing system for filing as a new document or, if not prepared by a registered user,
lodged in the Registry in hard copy for filing, notwithstanding that it is in substitution
for a document filed on an earlier date.

53.03  Amendment where limitation period has expired

Where an application for leave to amend is made after any relevant period of limitation has
expired, the court may, nevertheless, grant leave, on such terms as it thinks fit:

(a)  to correct the name of a party, notwithstanding that it is alleged that the effect of the
amendment will be to substitute a new party, if the Court is satisfied that the mistake
was genuine and not intended to mislead;

(b) to alter the capacity in which a party brings or opposes a proceeding, if the capacity
after the amendment is made is one in which, at the date of issue of the originating
proceeding, a party might have brought or opposed the proceeding; or
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53.07

53.08

53.09

53.10

53.11

53.12

54.01

54.02

(¢)  to add or substitute a new cause of action, if the new cause of action arises out of the
same, or substantially the same, facts as the original cause of action.

Where a party has amended a document without leave, the opposing party may within
fourteen days of service of the amended document or of notice of the making of the
amendment, apply to the Court, to disallow the amendment or any part thereof.

Where any party has amended his pleading, the opposite party may without requiring leave,
plead to the amended pleading or amend his pleading already delivered within the time
allowed under these Rules to plead, or within fourteen days from the amendment, whichever
expires later.

Where the opposite party has pleaded before the amendment and does not plead again or
amend within the time allowed he shall be deemed to rely upon his original pleading in
answer to the amendment.

Whilst the provisions of Rule 53.01 will normally apply, for the purpose of determining the
real question in controversy between the parties to any proceedings, or of correcting any
defect or error in proceedings, the Court may at any stage of the proceedings, and either of
its own motion or on the application of any party to the proceedings, order any document in
the proceedings, not being a judgment or order, to be amended on such terms and in such
manner as the Court thinks fit.

(1)  Mistakes in judgments or orders, or errors arising therein from any slip or omission,
may be corrected by the Court at any time either on the application of a party or of its
own motion.

(2)  Where a judgment or order requires amendment in any particular on which the Court
did not adjudicate, it may be amended in an application.

(1)  Unless the Court otherwise orders, and subject to/(2) below, the costs of and
occasioned by any amendmentshall be borne by the party making the same.

(2)  Unless the Court otherwise orders, where a party makes an amendment which is
solely consequent upon, and necessitated by, an earlier amendment made by another
party, the costs of and occasioned by that consequential amendment shall be borne by
the party making that first amendment.

Where in any order leave is given by the Court to amend, but no time is stated in the order
within which such amendment is to be made, it shall be made within fourteen days from the
making of the order.

Admissions

(1) A party may request any other party to admit in writing the truth of any relevant fact
or the authenticity or admissibility of any relevant document specified in the notice.

(2)  Such notice shall be in Form 16 and shall be filed and served.
(3)  Unless the Court otherwise orders where a party seeks in such notice an admission in
relation to a document a true copy of the document shall be annexed to the notice.

(4)  Any such notice shall be filed and served not more than 28 days after the last party to
the action has filed a list of documents. No such notice may thereafter be filed or
served except by leave of the Court.

(5) A party shall not file and serve more than two notices to admit without first having the
leave of the Court to so do.

(1)  Unless the Court otherwise orders, the truth of a fact or the authenticity or
admissibility of a document specified in a notice to admit shall be deemed to be
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admitted unless within fourteen days, or such extended time as may be agreed
between the parties, the party receiving the notice files and delivers to the party giving
the notice a written statement that:

(a) specifically denies the truth of that fact or the authenticity or admissibility of that
document and sets forth in detail the reasons why he cannot make the admission;
or

(b) states that the refusal to admit the truth of that fact, or the authenticity or
admissibility of that document, is made on the grounds of privilege or
irrelevancy or that the request is otherwise improper, and sets forth in detail the
reasons for the refusal.

(2)  Within 21 days of the receipt of a written statement under subrule (1) the Court upon
application by the party giving the notice to admit may order:

(a) that the party giving the written statement file a further and better statement
within such time as is allowed by the Court;

(b) that the written statement, or some part of it, be struck out.

(3)  The Court may make an order pursuant to subrule (2)(b) if it is satisfied that the truth
of any fact, the execution of any document or the authenticity of any document as
sought in the notice to admit is not bona fide disputed by the party giving the written
statement.

(4)  An order made under subrule (2)(b) striking out a written statement, or part thereof,
shall take effect as though the said statement, or such part thereof, had never been
filed and delivered.

Any admission made in pursuance of a notice to admit is deemed to be made-only for the
purposes of the particular proceeding and not as/an admission to be used against the party on
any other occasion or in favour of any person other than the party giving notice.

No party may amend or withdraw an admission except'by leave of the Court.

Where an admission of the truth ofa fact, or the authenticity of a document, is made by a
party, either by his pleadings or otherwise, any other party may apply to the Court for such
orders as he may be entitled to on the admission, without the determination of any other
question between the parties, and the Court may make such order as it thinks just.

Where | any party unreasonably denies or refuses to admit the truth of a fact, or the
authenticity or admissibility of a document, the Court shall, unless good cause is shown to
the contrary, order that party to pay the costs occasioned by the denial or refusal.

Where any party unreasonably requests admissions, he shall pay the costs occasioned
thereby.

(1)  An affidavit by a solicitor or his clerk of the service of the notice to admit, and of the
date and time of its service, shall be prima facie evidence of those matters.

(2)  Where any notice of admission is filed by any party the Court may act upon the
admissions contained therein.

arty may, not less than twenty-ei ays prior to the Pre Trial Conference in an
1 A party may, not less than twenty-eight days prior to the Pre Trial Conft

action, serve upon another party a notice in writing:

(a) exhibiting one or more proof or proofs of facts and/or opinions, signed by the
person or persons who would need to be called to establish those facts and/or
opinions, asserted to be formal or beyond reasonable contention.

(b) identifying the witness or witnesses who would need to be called to establish
those facts and/or opinions

and
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(c) requesting the other party to consent to the tender of the proof or proofs without
calling such witness or witnesses or, alternatively, upon an undertaking to call
such person or persons for cross examination on his or her proof or proofs.

(2)  In the event that objection in writing is not made within twenty-one days thereafter by
the party in receipt of the notice to the tender of a proof on either basis referred to in
paragraph (1)(c) of this Rule, it may be tendered without further formality.

(3) If, within twenty-one days of receipt of the notice, the party to whom the notice is
addressed does not object in writing but requires the person whose proof is proposed
to be tendered to attend for cross examination, the proof may be tendered without
further formality, upon attendance of the person concerned for cross examination.

(4)  Where any party unreasonably takes objection to a tender on either of the aforesaid
bases, the Court shall, unless good cause is shown to the contrary, order that party to
pay the costs occasioned by the objection.

Applications For Directions

(1)  Except where the Court directs to the contrary upon the filing of an inter partes
summons the plaintiff is to file in the Registry an application for directions in
Form 17.

(2) The application for directions shall seek general directions and shall set out any
directions which the plaintiff at the time of the issue of the application may seek, but
the Court may give directions under Rule 55.11(a) to (i) upon a claim for general
directions being sought in the application without such directions being specifically
set out therein, provided that the Court may always adjourn the application upon any
such directions being sought if it considers. that any party may be prejudiced by not
having had sufficient prior notice of the particular directions which are then sought.

Dates of hearing

(1)  An application for directions which only seeks general directions shall<be filed
without specifying a hearing date in it.

(2)  If the application for directions seeks other than general directions the party filing it
shall obtain a hearing/date and time from the Court in manner stipulated by Practice
Direction and insert them in the application.

After it'has been filed the plaintiff shall serve a true copy of the application for directions on
each defendant as soon as practicable after that defendant has served his notice of address for
service on the plaintiff.

Ex parte summons

Unless the Court shall otherwise direct, it shall not be necessary to file an application for
directions in proceedings commenced by issue of an ex parte summons. The party issuing
the ex parte summons shall, as soon as practicable after such issue, file a request that the
matter be heard and determined as a non-contentious application in accordance with the
Practice Direction issued by the Registrar with regard to applications of the type.

Directions sought on other than normal return date for case flow management purposes

(1)  Any party seeking directions in an action prior to trial, other than general directions of
the nature specified in Rule 55.11, shall file and serve a separate notice for directions
in Form 18. The return date for such notice shall be obtained by the applicant from
the Court in such manner as the Registrar shall from time to time direct.

(2)  Any party may, if the circumstances warrant so doing, cause the application for
directions to be set down for hearing on a return date obtained by the applicant from
the Court in such manner as the Registrar shall from time to time direct, for general
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directions of the nature specified in Rule 55.11. Not less than two clear days' notice
of the hearing and the relief sought shall be given to all other parties.

(3)  The Registrar may, at any time, at discretion, set down the application for directions
(or, if none has been filed, file and set down an application for directions) on notice to
the parties, if of the opinion that a case flow management or other consideration
requires review of the status of the action, or any issue in it, by the Court.

On the hearing of an application for directions the Court shall give such directions as seem
appropriate to deal with all interlocutory matters which should be dealt with at that stage of
the action.

No further order shall be made on an application for directions after the making of the order
to proceed to trial unless special circumstances shall be shown to exist which require such
order to be made in the interests of justice.

In dealing with an application for directions at any time and in the course of any conference
held pursuant to Rule 56, the Court shall give all such directions as shall seem appropriate
with a view to promoting the expeditious and economical prosecution of the action and as
may best define and resolve the issues between the parties.

On any hearing of an application for directions the Court may give such directions as are
then proper with respect to:

(a)  the pleadings or dispensing with pleadings;

(b)  discovery of documents;

(c)  inspection of documents;

(d) interrogatories;

(¢)  extensions, or abridgments, of time;

(f)  third party, or subsequent party, directions;

(g) the holding of a pretrial conference;

(i)  the action proceeding to trial;

(k)  an amendment of any pleadings or documents;

(1)  thejoinder of any further parties;

(m) consolidation and deconsolidation with any other action;
(n) amore explicit pleading under Rule 46.20;

(o) the trial of any issue;

(p)  security;

(q)  astay of proceedings;

(r)  the inspection, detention or preservation of any property;
(s)  the appointment of a receiver;

(t)  the mode of trial;

(u)  the time and place of the trial and any adjournment thereof including an early trial;

(v)  the giving of evidence at the trial by affidavit or document filed in the action or the
making of any other order authorised by section 59j of the Evidence Act 1929;

(w) the striking out of any pleading, affidavit or document filed in the action;

(x)  any other matter within the power of the Court which can be conveniently dealt with
on the hearing of an application for directions.

(y) the use of any litigation support system or any other computer process considered
appropriate by the Court.
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55.12  On any hearing of an application for directions the Court shall have the following powers in
addition to any other powers conferred on it by any Statute or Rule and which it has under
the inherent jurisdiction of the Court:

(a)
(b)
(c)
(d)

(e)
®

(2

(h)

@
W)

(k)

to call upon any party to prove by affidavit or otherwise such matters as the
Court thinks proper;

to call upon any party to produce any document provided that such document
would be admissible in evidence at the trial of the action;

to direct any party or person to attend and to be examined or cross-examined
upon oath or otherwise;

to order the preparation and delivery of a Scott or Scott-type schedule by any
parties;

to modify the general practice prescribed by the Rules of Court;

to revoke or vary any order or direction which has been made or given upon the
application for directions unless such direction or order shall have been
confirmed upon appeal and the effect of the revocation or variation of the
direction would be to affect the result of the appeal,;

to direct the parties on a date to be specified, being not earlier than 14 days
before the date on which the action is listed for trial, to file and exchange copies
of briefs for the use of the trial Judge containing a summary of the facts, issues
and law which are likely to be before the Court on the trial;

to order that a final or interlocutory judgment be entered in default of filing a
notice of address for service or defence when any party is in default in doing so
where such a judgment may be entered in default of filing a notice of address for
service or defence under Rules 23 and 51;

to limit the number of expert witnesses or the issues covered by their evidence;

(1)  To order the parties or any of them to file and serve a list of all
documents to be proffered by the’party filing‘and serving the list as
exhibits at the trial, which list may be directed to be numbered-or marked
to correspond with the marking of the documents to be tendered at the
trial, and which/may be directed to include a reference to the number by
which such documents are designated in any list of documents made on
discovery,

(2)  Any such list may beordered to be filed and served either in the form of a
typewritten engrossment or in such electronic computer readable form as
the Court may specify, or both.

todirect any litigation support facility or any other computer process considered
appropriate by the Court be used in the conduct of the action.

55.13  No affidavit shall be used upon any hearing of an application for directions except with the
leave of the Court unless it shall be required by the Act or the Rule under which a particular
direction is sought.

55.14  On any hearing of an application for directions the Court may in its discretion inform itself
about any matter which is relevant to the determination of the application from anything
which is said in the course of the hearing by any counsel, solicitor or party in person or from
any document produced by any party without requiring formal proof of same.

55.15 (1) Where an application for directions is adjourned to a particular date without a time on
that date then being set for the hearing each party then attending on the application
whose attendance is required on the adjourned hearing shall ascertain for himself the
time of the adjourned hearing, but otherwise the plaintiff shall give notice to all other
parties of the date and time of any adjourned hearing in accordance with Rule
67.04(2).
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(2)  Where a party other than a plaintiff sets an application for directions or a notice for
further directions down for any hearing he shall give notice to all other parties of the
date and the time set for the hearing.

On the hearing of any application for directions the fiat may either be indorsed onto the
application or, at the direction of the Court, entered direct into the relevant computer file
record for the action in the electronic field provided for the purpose of recording outcomes of
interlocutory proceedings, without regard to which party issued the application and on whose
application, or for whose benefit, the direction is given.

Any directions given by the Court on an application for directions and indorsed onto the
application or entered direct into the relevant computer file record in manner referred to in
Rule 55.16 shall be proof of those directions having been given provided that if any fiat has
been incorporated into a sealed order that sealed order shall supersede the fiat.

If the Court is of the opinion that an application made by any party for further directions on
the hearing of an application for directions could more conveniently have been dealt with at
an earlier hearing of the application the party applying for such further directions may be
ordered to pay the costs of the further hearing.

Tender Lists

The Court may, on the application of any party or of its own motion, order that this rule
apply to the action.

Within 14 days of the making of an order pursuant.to Rule 55A.01, or within such other time
as may be directed by the Court, the plaintiff will file and serve on.all-other/parties a list of
the documents which the plaintiff proposes to tender as exhibits at the trial (“the plaintiff’s
tender list™).

Within 7 days of receipt of the plaintiff’s tender list, all other parties-will serve on every
other party a list of such othet documents (apart from any document which appears in the
plaintiff’s tender list); which that other party proposes to tender at the trial.

Where this rule applies, the trial Judge may reject the tender at the trial of any document not
included in a tender list filed by that party or by any other party.

Format of tender lists

The Court may direct that any list of documents to be filed and served pursuant to Rule
55A.02 or 55A.03 shall be in such electronic format and be filed and served in such manner
as it shall stipulate.

Conferences

For the purposes of this Rule:

“file principal” means the solicitor having the primary responsibility or the detailed conduct
of an action on behalf of a party;

“party” in the case of a party other than a natural person, or where the case for a party is
being conducted on his behalf by an insurer, shall, where the context so permits, mean a
representative of such party or the insurer who has authority to make decisions binding upon
and generally to enter into a compromise on behalf of such party and/or insurer;

“counsel” means counsel retained to appear at trial on behalf of a party.

Conference convened pursuant to this Rule shall be held at such times and places as the
Court or the Registrar shall appoint. Notice in writing of each such conference shall be
served by the Registrar on each party who shall have filed an address for service.
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2

3)

(@) The Court may of its own motion direct the Registrar to convene; or
(b) The Registrar may of his or her own motion convene; and

(c) The Registrar shall if so requested by all parties in writing convene;

a conciliation conference pursuant to this Rule.

The aim of a conciliation conference shall be, at an early stage, to conduct a detailed
review of the action with the parties with particular reference to:

(a) The conduct of negotiations for the settlement of the action or of issues arising
within the action;

(b) The possibility of resolving all or some of the issues arising in the action by
conciliation, arbitration or other means than the trial of those issues by the Court;

(c) Whether any question of a technical nature should be referred to an expert in the
relevant field for investigation and report pursuant to Section 34 of the Act;

(d) A consideration of whether any variations to the periods of time referred to in
Rule 2.03 should be made in the circumstances of the particular case.

A conciliation conference shall be presided over by a Judge, a Master or an officer of
the Court nominated by the Registrar for that purpose.

Unless the Court shall otherwise direct, a conciliation conference shall be held and
concluded within 35 days of the filing of an appearance by the defendant (or by the
first defendant to do so if there shall be more than one defendant).

Conciliation conferences convened pursuant to this Rule shall be attended by the

parties and by file principals who shall come fully prepared to discuss or deal with the
matters referred to in this Rule.

Except in any action in which a return date is inserted in‘a summons upon its issue

and in any action to which Rule 119.16 applies, a case evaluation conference shall be

held in every action.

The aim of a case evaluation conference shall be to conduct a detailed review of the

action with the parties with particular reference to:

(a) The conduct of negotiations for the settlement of the action or of issues arising
within the action;

(b) The possibility’ of resolving all or some of the issues arising in the action by
conciliation, arbitration or other means than the trial of those issues by the Court;

(c) The state of the pleadings and the need for any special directions as to pleadings
or_aspects ancillary to them, interrogatories, discovery, admissions of fact,
details pursuant to Rule 46.15, the reports of experts and other relevant
interlocutory matters;

(d) An evaluation of the need and scope for special directions:
1) Pursuant to Section 59j of the Evidence Act 1929;

(il))  As to timing, mode and extent of notices to admit and any desirable
dispensation in relation thereto;

(iii)  As to the manner or extent of discovery of documents.

(e) Whether any question of a technical nature should be referred to an expert in the
relevant field for investigation and report pursuant to Section 34 of the Act;

(f) A consideration of whether any variations to the periods of time referred to in
Rule 2.03 should be made in the circumstances of the particular case;

(g) The probable length of the trial and whether the action is likely to give rise to
special resource implications, including a need for computer support facilities.

A case evaluation conference shall be presided over by a Judge or a Master unless the

Court shall otherwise direct.
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Unless the Court shall otherwise direct a case evaluation conference shall be held
within 98 days of the filing of an appearance by the defendant (or by the first
defendant to do so if there shall be more than one defendant).

Case evaluation conferences convened pursuant to this Rule shall be attended by the
parties (unless their attendance shall have been excused by prior order of the Court)
and by file principals who shall come fully prepared to discuss or deal with the
matters referred to in this Rule and who must ensure that, so far as is reasonably
possible, they have complied with the provisions of the Rules applicable to
interlocutory processes.

Except in any action in which a return date is inserted in a summons upon its issue
and in any action to which Rule 119.16 applies, a pre-trial conference shall be held in
every action.

The aim of a pre-trial conference shall be to conduct a detailed review of the action
with the parties with particular reference to:

(a) The final possibility of the conduct of negotiations for the settlement of the
action or of issues arising within the action;

(b) The final possibility of resolving all or some of the issues arising in the action by
conciliation, arbitration or other means than the trial of those issues by the Court;

(c) Any difficulty that may arise with respect to the availability of necessary
witnesses at the trial;

(d) Whether agreement may be reached between the parties with regard to such
matters as the quantum of special damages, the tendering by consent of medical
or other reports of expert witnesses and admissions as to facts not in contention
in the interests of expediting the trial‘of the action;

(e) Fixing the date for the trial of the action.

A pre-trial conference shall be presided over by a Judge, a Master or an officer of the
Court nominated by the Registrar for that purpose.

Unless the Court shall otherwise direct, a‘pre-trial conference shall be held and
concluded within 133 days of the filing of an appearance by-the defendant (or by the
first defendant'to do so if there shall be more than one defendant).

Pre-trial conferences convened pursuant to this Rule shall be attended by file
principals who shall ‘come prepared to discuss or deal with the matters referred to in
this Rule and who must ensure that, so far as is reasonably possible, they have
complied with the provisions of all of the Rules applicable to the action by that time.
It shall not be necessary for the parties to attend a pre-trial conference unless they
have been previously directed by the Court to do so.

At the conclusion of a pre-trial conference, the Judge, Master or officer of the Court
who has presided at the pre-trial conference shall:

(a) Fix a day for the trial of the action; or

(b) Where the amount claimed is at the time of the conference within the
jurisdictional limit of the Magistrates Court and the person presiding is a Judge,
at his or her discretion transfer the action to such Court.

Each conference held by a Judge or Master pursuant to this Rule 56 shall, if the Judge
or Master shall so direct and subject to Rule 55.09, constitute a hearing of the
application for directions within the meaning and for the purposes of Rule 55. At any
such hearing of the application for directions, orders may be made:

(a) Striking out the action, a pleading or any other document of a party in default;

(b) As to costs thrown away by reason of any default, whether as between party and
party, on a full indemnity basis, as against any solicitor in default or otherwise as
the case may require;
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(c) As to any necessary adjournment of the conference and/or the trial of the action,
or stay of the action, until the party in default has complied with any rule or
directions given, as to which that party is in default;

(d) Otherwise resolving any matter of difficulty which may have arisen, due regard
being had to the concepts expressed in Rule 2;

(e) Initiating proceedings in respect of any contempt which may have been
committed.

(2)  An officer of the Court presiding over a conciliation conference or a case evaluation
conference may:

(a) If satisfied that it is appropriate so to do, conduct a hearing of the application for
directions in order to exercise any of the following powers of the Court with
respect thereto:

1) To extend the time for making any discovery of documents;
(ii))  To extend the time for allowing inspection of any documents;

(iii)) To extend the time for answering any interrogatories administered
pursuant to the leave of the Court;

(iv) To extend the time for filing and delivering any details pursuant to
Rule 46.15;

(v)  To enlarge any of the prescriptions as to time contained in Rule 2.03 or to
expedite the action whether pursuant to Rule 50 or otherwise;

(vi)  To grant any non-contentious application for leave to amend any pleading
upon such terms as may be thought fit.

(b) Appoint a time for a hearing of the application for directions by a Judge or
Master.

(3) Not less than two days before a conference held pursuant to this Rule 56, each party
shall deliver to the Registrar copies of the reports of all experts which that party has
been required to provide to any other party pursuant to these Rules or the provisions
of Section 127 of the Motor  Vehicles Act 1959, Section 28 of the Workers
Compensation Act 1971, /Section 109 of the Workers® Rehabilitation and
Compensation Act 1986 or/any other statutory provision requiring delivery of such
reports; provided that nothing in this Rule shall require a party to deliver a copy of any
such report to the Registrar on more than one occasion.

(4) Where reports are delivered to the Registrar pursuant to sub-rule (3) above, the
Registrar, at the conclusion of the pre-trial conference shall either return those reports
to the party who provided them or make such arrangements for their future custody as
will ensure that they do not come to the attention of the trial Judge other than with the
consent of the parties.

A Judge, Master or officer of the Court presiding over a conference may adjourn such
conference from time to time and from place to place (but to a fixed time and place unless
exceptional circumstances shall otherwise require) as he or she thinks fit. He or she may
also adjourn such conference for further hearing before a different Judge, Master or officer
of the Court if such course is considered desirable. It shall not be necessary for any notice
of the adjournment to be given to any party who was present or represented at the conference
when the time of the adjournment was fixed, but the plaintiff shall notify all other parties
forthwith in writing of the adjourned date. If the plaintiff has not attended, the Judge,
Master or officer of the Court may direct another party present to notify the plaintiff of the
adjourned date and, unless the Court otherwise orders, the plaintiff is to pay to that party the
costs of that notification. All persons in attendance, or who ought to have been in
attendance, at the conference shall attend upon the adjournment thereof unless expressly
excused from so doing.
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The discussions at a conference as to settlement, compromise or agreement of all or any of
the issues in dispute between the parties shall be conducted without prejudice to the legal
rights of the parties and, save as may be agreed between the parties and certified by the
Judge, Master or officer of the Court presiding over the conference, evidence shall not be
given at the trial of the action or otherwise communicated to the trial Judge of anything said
or done in an attempt at compromise at a conference or at any attempt to resolve the
differences between the parties arranged at a conference until after judgment or judgment on
liability, as may be appropriate, has been pronounced in the action.

(1)  If the parties at a conference agree upon terms of settlement or compromise, the
Judge, Master or officer of the Court presiding over the conference may enter up such
judgment as the parties shall agree upon.

(2)  If during the conduct of a conference or an attempt at resolving all or some of the
issues arising in the action by means other than a trial, the parties or some of them
shall come to agreement as to any matter or thing relevant to the hearing and
determination of the action or an interlocutory question arising in relation to it, the
presiding officer shall forthwith sign and file a memorandum thereof. Upon such
filing the memorandum shall be deemed to be an order of the Court as to the agreed
matters recorded therein and be enforceable as if a formal order had been made as to
the substance of the agreement. This Rule does not authorise the making of any
agreement which is inconsistent with the provisions of Rule 2.

No Judge or Master shall by reason of having conducted a conference be disqualified from
taking any other part in the proceedings unless such Judge or Master shall think it proper in
the circumstances to disqualify himself or herself.

(1)  On every occasion upon which a conference shall be adjourned, the Judge, Master or
officer of the Court presiding over such conference shall place upon the Court file
relating to the action a report as to the reason for such adjournment and if the person
presiding shall be a Judge or Master he or she may make such order as may be thought
fit as to the costs of the adjournment, but if the person presiding shall not be a Judge
or Master there shall be endorsed upon such report a recommendation as to what
should be the respective liabilities of the parties or their solicitors for the costs of the
adjournment.

(2) » Upon any order being made in respect of the costs of any proceeding in an action, a
Judge or Master may have regard to any report filed pursuant to the provisions of
sub-rule (1) of this Rule.

Notwithstanding the provisions of Rule 56.05, the Chief Judge or a Judge delegated by the
Chief Judge to perform that function, may give such directions as may be considered
appropriate for the hearing of any action.

If the parties shall not reconcile all of their differences at a mediation arranged pursuant to
Rule 56 or Rule 56A, the mediator shall fix a day for the trial of the action or refer it back to
the Registrar to fix such day or to convene a further conference, as the Registrar shall
consider appropriate.

Status Hearings and Settlement Conferences

(1)  Rule 56B applies to the exclusion of Rule 56 to all actions commenced on and after 3
June 2000 and to such actions commenced earlier as the Court directs.

(2)  Rule 56B does not apply to:
(a) ex parte proceedings
(b) actions governed by the Corporations Law Rules 2000 (South Australia) unless
the Court otherwise directs;
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(c) proceedings under the Inheritance (Family Provision) Act 1972 where Rules
119.15 and 119.16 apply;

(d) actions in the Land and Valuation Division;

(e) actions for possession under Rule 65;

(f) actions under Rule 60 for discovery before action;
(g) actions for Judicial Review;

(h) actions where the Rules do not require the filing of notices of address for
service; and

(i) actions where the Court so directs.

In Rule 56B:
(a) “complex action” and “ordinary action” have the meanings set out in Rule 2A.02.
(b)  “alternative dispute resolution procedures” means mediations, arbitrations,

conciliations or references to experts as referred to in these Rules.
(c)  “the close of pleadings” means the earliest of:
(1) the filing of the last Reply;
(i1) the time limited for the filing of the last Reply, or
(iii) any interlocutory judgment being obtained against all defendants.

A Status Hearing will be held on a date to be notified by the Registrar:
(a) in complex actions when directed by the supervising Judge;

(b)  in ordinary actions not later than 7 weeks after the filing of the first notice-of address
for service by any defendant;

(c)  where so requested by a party before any date has been set under (a) or (b).

Unless the Court for good reason otherwise permits/the only directions to be given at a
Status Hearing are to deal with:

(a)  the holding of a Settlement Conference at the earliest practicable date;
(b)  dispensing with the holding of any settlement conference;

(¢)  deferring consideration of whether any Settlement Conference is to be held until later
in/the action;

(d) the filing of such further pleadings and making disclosure to other parties of
documents and reports before the Settlement Conference as are desirable for its proper
conduct;

(e)  when any Affidavit of Loss is to be filed;

(f)  identifying the particular persons who are to attend in person at the Settlement
Conference or those who are to be available at the time of it by telephone or by video
link;

(g)  whether any time limits for taking further steps in the action are to run against parties
before the close of the Settlement Conference;

(h)  the use in conjunction with the Settlement Conference of any alternative dispute
resolution procedures.

(i) in complex actions whether the supervising Judge is to conduct the Settlement
Conference;

(G)  what documents are to be filed for the use of the Judicial Officer who is to conduct the
settlement conference, which party is to file them and when they are to be filed.

It is the intention of Rule 56B that:

(a)  other than for good reason a Settlement Conference is to be held within 4 weeks of the
holding of the Status Hearing;
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(b) a Settlement Conference will ascertain whether the parties can reach a settlement
before they have incurred more expense in pursuing the litigation, or, if not, whether it
is appropriate to seek to resolve any of the issues by some procedures of alternative
dispute resolution;

(c)  all persons will attend at a Settlement Conference:
(i) who are parties to the action;
(1) who are required to give instructions for any settlement of the action;

(ii1)) whose assistance is required for others to negotiate any settlement (including file
principals, counsel and interpreters); and

(iv) whose presence would be beneficial in the conference achieving its objectives.

(d) in complex actions a Judge or Master other than the Supervising Judge is to conduct
the Settlement Conference unless the Supervising Judge will not be disqualified from
taking the trial through having conducted the conference.

A Settlement Conference is to be closed as soon as there is no reasonable possibility of it
achieving the objectives set out in Rule 56B.05(b).

(1)  Upon closing a Settlement Conference:
(a) the time limits for taking further steps in the action are to run from that day;

(b) general directions may thereupon be given on the application for directions;
and

(c) adate for a further directions hearing may be set.
(2)  Where the Court dispenses with holding a Settlement Conference the first-Settlement

Conference for that action will be deemed to have closed at the time when the
dispensation is granted.

After a Settlement Conference has been closed the Registrar will convene a.second
Settlement Conference if all parties join in a request for it.

In actions to which Rule 56B applies no interlocutory applications are to be made to the
Court before the close of the first Settlement Conference unless a party would suffer
significant prejudice if that application was not dealt with before that time.

In actions to-which Rule 56B applies:

(a)  no time limits other than those for filing notices of address for service, pleadings and
affidavits in lieu of pleadings are to run prior to the close of the first Settlement
Conference;

(b)  no lists of documents or notices to admit facts and/or documents are to be filed or
served prior to the close of the first Settlement Conference.

Any person required by these rules to be present who without reasonable excuse does not
attend at a Settlement Conference after being directed by the Court to do so is liable to be
found guilty of contempt of Court.

The costs of all Status Hearings and Settlement Conferences are to be in the cause unless the
Court otherwise orders.

Subject to any agreement or direction to the contrary the proceedings at Status Hearings and
Settlement Conferences are:

(a)  not open to the public;

(b)  to be without prejudice to the legal rights of the parties and may not be referred to at
trial.
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Status Hearings and Settlement Conferences may be presided over by a Judge, a
Master or an officer of the Court nominated by the Registrar for that purpose.

An officer of the Court presiding over a Status Hearing:

(a) may insofar as it is appropriate to do so deal with non-contentious applications
under subrules 56B.04(a), (d), (e) or (f); and

(b) must refer for hearing by a Judge or a Master any other applications under Rule
56B.04.

An officer of the Court presiding over a Settlement Conference:

(a) may insofar as it is appropriate to do so deal with non-contentious applications
pursuant to Rule 56B.07(1)(b) but only for:

@) extending or abridging the times limited by the Rules or any order of the
Court for the filing of any documents or for the inspection of documents;
or

(i)  granting leave to amend.

(b) must refer for hearing by a Judge or a Master any other application for
directions;

(c) may enter any judgment by consent.
Interrogatories

In any action a party may only file and deliver interrogatories for the examination of
another party with the leave of the Court.

Where leave is sought under sub-rule (1) above:
(a) Such leave may be sought on the application for directions;

(b) The proposed interrogatories must be put before the Court and served prior to
the leave being sought; and

(c) Ifleave is not to be granted for all of the proposed interrogatories, the Court may
refuse leave generally and without specifying all the respects in which it is not
appropriate to grant leave for the proposed interrogatories.

Where the party to be interrogated is '‘a body corporate the party delivering the
interrogatories may specify the officer of the body corporate who is to answer on
behalf of the body corporate.  If that officer does not answer the interrogatories, the
party delivering the interrogatories may apply for an order that the interrogatories, or
some specified interrogatories, be answered by the officer originally nominated.

Where intetrogatories are to be answered by two or more persons, a note at the end of the
interrogatories shall state which of the interrogatories each person is required to answer.

Unless the Court otherwise orders:

56B.14 (1)
(2)
(3)
57.01 (1)
(2)
(3)
57.02
57.03
(@)
(b)
57.04 (1)
(2)

interrogatories may be filed and delivered only between the close of pleadings and
twenty-eight days after the receipt of discovery of documents from all other parties;

a party shall not deliver more than one set of interrogatories to the same party or
person.

Unless the Court otherwise orders, interrogatories shall be answered by affidavit
within twenty-eight days of their receipt.

An objection to answering interrogatories may be taken in the affidavit in answer:

(a) on the basis that it is unreasonable, vexatious, prolix, oppressive, unnecessary,
scandalous or not bona fide for the purpose of the proceedings;

(b) on the basis that the matters inquired into are not material at that stage; or
(c) on any other basis
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and in each case the basis of objection shall be set out together with all of the proper
grounds therefor and the facts relied upon in support of the objection.

In answers to interrogatories, there shall be set out, before each answer, the text of the
interrogatory to which the answer relates.

57.05 Where a person to whom interrogatories have been directed answers any of them
insufficiently, the Court may require him to make a further and better answer either by
affidavit or on oral examination.

57.06 (1)

2

Where a person makes default in compliance with an order under any of the preceding
sub-rules, he shall be liable to attachment, and if a plaintiff, to have the proceedings
dismissed, or, if a defendant, to have the defence struck out and judgment entered
accordingly.

Service on a party's solicitor of an order for answers to interrogatories shall be
sufficient service to found an order for attachment on failure to comply with the order
but it shall be a defence for the party sought to be attached for him to show that he had
no notice or knowledge of the order.

57.07 A party may tender in evidence at the trial of any proceeding any answer, or part of any
answer, to any interrogatory, but the Court may direct that any related answer, or part
thereof, shall be put in evidence also.

58.01 (1)

2

()

4

)
(6)
(7

58.02 (1)

Discovery

Unless the Court otherwise orders, each party shall within twenty-one days after the
close of pleadings or affidavits file and deliver to the other party a list of documents in
Form 16 as it existed at the time when the list was filed in"paper form or such other
form as the Court may direct that are, or have been, in his possession, custody or
power, relating to any matter in question in the action. If‘a party claims that any
document is privileged from discovery he shall specify the document and-the ground
upon which privilege is claimed.

This Rule does-not require a defendant to an action for the recovery of a penalty by
virtue of-.any enactment to make discovery of any documents, or require a defendant
to an action to enforce a forfeiture to make discovery of any documents relating to the
issue of forfeiture.

A party discovering any document shall state a place at which the document may be
inspected and copied, and if necessary by photocopying, during ordinary business
hours,-or deliver, if acceptable, photostat copies thereof at the cost then prescribed for
such copies pursuant to Rule 101.

The place for inspection under subrule (3) shall be within a radius of 50 kilometres of
the G.P.O. at Adelaide unless it is otherwise agreed by the parties or the Court
otherwise orders.

A party discovering any document shall make such document available for inspection
by a witness nominated for that purpose by another party.

The Court may make any order that it thinks fit to ensure the confidentiality of any
document discovered.

Subject to the Court ordering to the contrary in special circumstances, and ex parte if
desirable, a party may not oppose production of any document on the ground that it
relates solely to, and does not tend to impeach, his own case and does not relate or
tend to support the case of the opposing party.

A party entitled to a list of documents may at any time before seven days after the
close of pleadings, by notice, require the list to be verified by affidavit;
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Upon receipt of a request, an affidavit in compliance shall be filed and served on all
other parties within fourteen days.

58.03  Where a plaintiff claims relief against two or more defendants, each defendant shall serve his
list of documents and affidavit of verification (if any) not only on the plaintiff, but also on all
other parties.

58.04  The Court may on application for discovery made at any stage of the proceedings:

(a)

(b)

(c)

(d)
(e)

S

58.04A (1)

2

order any party to file and deliver to any other party:
(i) alist of documents,

(il) an affidavit verifying a list of documents;
order that--

(i) discovery be limited to certain documents or classes of documents related to the
matters specified in the order;

(ii) discovery be made by phases in relation to any class or classes of documents in
such manner as may be specified in the order;

(iii)) notwithstanding Rule 58.01, a party be exempted from making discovery of any
specified document or class or classes of document either conditionally or
unconditionally and wholly or to a specified extent or for a specified time.
Factors to be considered in making or refusing any order under this subrule shall
include the likely time, cost and inconvenience of making discovery of any
documents or classes of documents by way of comparison with the amount
involved in the action, the relative importance or likely relevance of them in
relation to any issue or issues in the action and the probable effect on the
outcome of the action of a party obtaining access to the document or class of
document.

where it appears that any issue or question in the proceeding should be determined
before the discovery of all or any of the documents is made, order that that‘issue or
question be determined, and give all such directions for the further conduct of the
action as might be given'on an application for directions (including directions as to the
postponement of discovery of any document or class or classes of documents);

if satisfied that discovery is not necessary, or not necessary at that stage, dismiss or
adjourn the application;

where it appears to the Court that there are grounds for a belief that some document or
class of documents relating to any matter in question in the proceedings may be or
may havebeen in the possession, custody or power of a party, order that party:

(i) to file an affidavit stating whether that document, or any of that class, is or has
been in his possession, custody or power and, if it has been but is not presently,
to state when he parted with it and what has become of it;

(i) to deliver the affidavit to any other party.

direct that the lists of documents to be filed and delivered be in such electronic
computer readable form as the Court may specify.

The Court may at any time order that the deponent to an affidavit filed under Rule
58.04(e) either answer written interrogatories and/or attend before the Court for
cross-examination on the affidavit where it is satisfied that there are reasonable
grounds to suspect that such deponent, or a party for whom he has made the affidavit,
has not made full and proper discovery of documents in the proceedings.

In any interrogatories or cross-examination under sub-rule (1) above the Court may if
it sees fit limit the questions allowed to those directly relating to the documents in
issue so as not to give the party asking the questions any unfair advantage in relation
to the issues to be determined in the proceedings.
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The Court may discharge an order made under sub-rule (1) above if before the
interrogatories are answered or the cross-examination occurs the party against whom
the order has been made files a further affidavit making full and proper discovery of
documents.

58.05  Where a party delivering a list of documents under the previous Rules finds that the list
delivered is inaccurate or incomplete, he shall file and serve a supplementary list.

58.06 (1)

2)
3)

“4)

)

58.07 (1)

(2)
3)

“4)

(4a)

)

Wherever a party has made discovery of documents pursuant to these Rules, or to any
order or direction of the Court, and thereafter, but before judgment or a final order in
the proceedings, further documents come into his possession, custody or power, which
would have been discoverable if they had been in his possession, custody or power
when he made his prior discovery, he shall from time to time and so soon as
practicable, make further discovery by filing and serving a supplementary list or lists
of documents describing each of such further documents.

Where the prior discovery was verified by affidavit, any further discovery pursuant to
this Rule shall also be verified by affidavit.

Where a party in his prior discovery has made a sufficient and proper discovery of his
privileged documents, he need not make further discovery under subrule (1) above
where such discovery would not require any description of the further privileged
documents greater than, or different from, the description of those documents already
appearing in his previous discovery.

A plaintiff by claim or counterclaim need only make further discovery under this Rule
of documents relating to items of special damages when requested to do so by any
defendant thereto or, if no such request is made, not less than 21 days before the date
set for the trial of the action or when otherwise directed by the Court.

Parties need only make further discovery under-this Rule of the/ correspondence
between the solicitors for the parties upon request to do so, or, if no such request is
made, not less than 21 days before the date set for the trial of the action or when
otherwise directed by the Court.

The documents shall be listed in numbered order with a concise description of each
document; or, if that is sufficient for identification, each bundle of documents.

The list of documents shall distinguish between the documents which the party
making the list agrees to produce and those for which privilege is claimed.

In respect of documents which are no longer in the custody, possession or power of
the party-making the list he shall state in his list when they were last in his custody,
possession or power and how they came to leave his custody, possession or power.

An 1investigatory film of the plaintiff in an action claiming damages for personal
injury which is brought into existence solely for the purposes of the litigation is not
discoverable.

‘Investigatory film’ means developed or undeveloped film (other than xray film),
video tape or other means of recording sight or images which purports to record in
still or moving pictures the physical movements and capacity of a person who is a
party to the action.

Unless the Court otherwise directs the following documents need not be included in a
list or affidavit of documents unless the existence or non-existence of such a
document is relevant to the determination of an issue in the proceedings:

(a) Pleadings, affidavits and other documents filed in the proceedings, and copies of
such documents;

(b) Communications between solicitors for the parties to the proceedings, including
facsimile and telex communications, notes of telephone attendances between
such solicitors and copies of such communications and notes;
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(c) Copies of documents where the original or another copy has been included in the
list or affidavit of the party making discovery where the first mentioned copy
does not contain any note or endorsement which would itself be discoverable;
and

(d) Cases for the opinion of counsel and opinions thereon, advices on evidence,
proofs of witnesses, communications and notes of communications between
solicitors and counsel for a party.

The foregoing provisions of this Rule are without prejudice to any rule of law which
authorises or requires the withholding of any document on the ground that the disclosure of it
would be injurious to the public interest.

Where the original discovery was made in electronic computer readable form supplementary
discovery pursuant to Rule 58.05 and 58.06 may be in the same form.

Modified Discovery

Rule 58A applies to the exclusion of Rule 58 to all lists and affidavits of documents,
including those for supplementary and further discovery, filed after 3 June 2000.

(1) (a) Within 21 days of the close of any first Settlement Conference;
(b) within such other time as the Court may direct; or

(c) where there is to be no Settlement Conference within 21 days of the close of
pleadings, each party is to file and serve a list of documents in Form 19.

(2)  Within 7 days of the close of pleadings or affidavits all parties to an action may agree:
(a) to dispense with any discovery of documents; or

(b) to substitute an agreed process of informal discovery which is not to be
supervised by the Court.

(3) Where any agreement is made under (2), discovery for the purposes of the Rules in
that action is deemed to have been completed within 14 days of the date of that
agreement.

(4) Where-an agreement has been made under (2) the parties are to file before the
expiration of the time for making discovery a document signed by them or their
solicitors stating that such an agreement has been made and its date, but without
necessarily stating its terms.

The parties must discover in their lists of documents, but discover only, the documents
which are or have been in their possession, custody or power which are directly relevant to
any issue arising on the pleadings.

(1)  Parties are not to include in their lists of documents any documents which are only
indirectly relevant to any issue arising on the pleadings unless it is ordered by the
Court where it is in the interests of justice to do so.

(2) Where an order under (1) is made after a list of documents has been filed a
supplementary list of documents is to be filed within 14 days of the order.

Any claim by a party for privilege for a document, and the grounds for it, are to be included
in that party’s list of documents.

(1) A list of documents must identify the documents discovered in such a manner that it is
subsequently practicable to ascertain precisely what are the documents referred to, but
it is only to contain a concise general description of them.

(2) A list of documents is not to describe documents individually where they are:
(a) part of a file which is discovered as a file;
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(b) contained on a computer disc which is discovered as a disc;

(c) part of a related group of documents where the group is discovered (eg the
accounting records for a stated financial year);

(d) differing versions of the same documents (eg drafts 1 to 4 of document X);
and

(e) of similar type but of different date or content (eg letters from X to Y dated etc,
invoices from P to Q numbered etc, bank statements of A for the months etc).

(3)  Rule 58.07(4), (4a) and (5) applies under Rule 58A.

Where it is in the interests of justice the Court may order a party to file a supplementary list
of documents identifying specifically each document contained within a general description
of documents given in its previous list.

A list of documents is only to be verified on oath where the Court in the interests of justice
so directs.

Where at any time the Court considers that a list of documents is longer than is necessary to
comply with Rule 58A it may exercise its power under Rule 101.06(1) if there has been any
default by the solicitor who prepared the list.

Rules 58.01(2), (3), (4), (5), (6) and (7), 58.04, 58.04A, 58.05, 58.06 and 58.08 are to apply
to discovery which is governed by Rule 58A, but nothing in Rule 58 is to override what Rule
58A provides about which documents need be discovered, how they are to be described in a
list of documents or otherwise. For the purposes of this Rule sub rule 58.01(3) is-to be read
and construed as if the word “either”” had been inserted before the word “photostat” in line 4
and the phrase “or electronic copies thereof at such cost as may be fair-and reasonable” had
been inserted at the end of it.

Discovery by authorised electronic communication

58A.11

59.01

59.01A

Where the original discovery was made by means of an authorised electronic
communication, supplementary discovery in accordance with the terms of Rule 58.05 and
58.06 shall be in the same form.

Production

The Court may:

(a)  order the production of a document for inspection and copying by any party or the
Court at a time and place specified in the order;

(b)  where the production of any business book is applied for, instead of ordering the
production of the original book at that stage, or at all, order a copy of any entries
therein to be supplied with or without an affidavit verifying the copy and stating what
erasures, interlineations or alterations there are, made by a person who has examined
the copy with the original book.

(c)  where a document is not able to be comprehended by visual inspection of it order that
the party having the custody of the document make available to any other party at the
expense of that other party:

(i) the means to ascertain the information contained in the document;
(i) a transcript in writing of the information contained in that document;
(iii) a copy of the document.

In any case in which the quantity of documents to be produced pursuant to Rule 59.01 is
large or their nature is such that the organisation of or relationship between them is complex
or difficult to understand, such documents are to be:
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(@) (i) collected together in bundles, files, folders or other receptacles;

(i) organised according to topic, class, category, question in dispute or otherwise in
some logical fashion; and

(iii) arranged according to a readily understood system or sequence,

so as to ensure that they are readily accessible to and capable of convenient inspection
by any party to whom they are produced.

(b)  soidentified, indexed by number or coding or otherwise arranged or organised so as to
enable particular documents to be readily retrieved at any time. Any such indexing
shall conform with guidelines for the use of technology published in a Practice
Direction of the Court.

Upon the request of any party entitled to production of documents pursuant to Rule 59.01 so
to do the party producing such documents shall provide reasonable physical facilities to
permit inspection and the copying thereof at the cost of the inspecting party and must
nominate and make available to the inspecting party a person who is:

(a)  able to explain the system or arrangement of documents produced;

(b) to assist in locating particular documents or classes of documents desired to be
inspected.

(1) Notwithstanding the provisions of Rule 59.01 a party shall not, in any case in which
the quantity of documents to be produced is large, produce for inspection documents:
(a) relating only to damages;
(b) the subject of a notice given pursuant to subrule (2) hereof,
unless and until requested by an inspecting party to do so.

(2) A party may at any time deliver to any other party a notice that documents related to a

specified question, or a specified class or category are not to be produced for
inspection until required by that party.

Where a party has filed a pleading or an affidavit referring to a document he shall within
seven days of receipt of any request from another party in accordance with the request either
make such document available for inspection by that other party, or furnish that other party
with a copy of the document at that party's cost.

An order for the production of any document or copy thereof shall not be made unless the
Court is of the opinion that the order is necessary for disposing fairly and expeditiously of
the action and is‘not injurious to the public interest.

Where an application for production is objected to, the Court may inspect the document for
the purpose of deciding the validity of the objection.

The Court may make any order that it sees fit to ensure the confidentiality of any document
ordered to be produced.

(1)  Any party required by any Rule or order to make discovery of, or produce any
document, who fails to comply with that Rule or order, shall be liable:

(a) if a plaintiff, to have the action dismissed;

(b) if a defendant, to have the defence struck out and judgment to be entered
accordingly.
(2) Any party who fails to comply with an order for discovery or production of
documents shall be liable in a proper case to attachment.

(3)  Service on a party's solicitor of an order for production shall be sufficient service to
found an order for attachment on failure to comply with the order but it shall be a
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59.07 (1)

2

€)

“4)
)

(6)

(7

®)

©)

59.08 (1)

defence for the party sought to be attached for him to show that he had no notice or
knowledge of the order.

A party to proceedings by whom a list or affidavit of documents is filed shall be
deemed to have been served by all other parties with a notice requiring him to produce
at the trial of the proceedings such of the documents specified in the list or affidavit as
are in his custody, possession or power.

In cases not falling within subrule (1), or in cases in which a party wishes to secure
production of particular documents or things at the trial whether or not such
documents or things have been included in a list or affidavit of documents, a party
may serve on any other party to the action a notice requiring him to produce the
documents or things specified in the notice at the trial of the proceedings. Such
notice may be in Form 20.

An affidavit of a solicitor or his clerk of the filing and service of any notice to
produce, and of the time when it was served, shall be sufficient evidence of the service
of the notice and the time when it was served.

If a notice to produce includes documents which are not relevant or necessary, the
costs occasioned thereby shall be borne by the party giving such notice.

All documents or things the subject of a notice given pursuant to subrule (2) in the
custody possession or power of the party served with such a notice shall unless the
court otherwise orders be produced by that party in accordance with such notice at the
trial of the proceedings without the need for any subpoena for production.

A party obliged to produce a document or thing in accordance with subrule (5) above
who fails to produce any such document or thing shall be liable to the same penalty as
may be imposed upon a person served withra subpoena who fails to comply with the
same.

Where any document or thing required to be produced/in accordance with a notice
given pursuant to subrule (2) or deemed to be given pursuant to subrule (1) is not
produced the party serving the notice may lead secondary evidence of the contents or
nature of the document or thing.

The requirement in subrule (5) for production at the trial shall be satisfied if the
documents there referred to are brought by the party compelled to produce them to the
precincts of the Court, which party may retain physical custody of them unless and
until counsel for the party which-has given or which is deemed to have given a notice
to produce makes an oral application to the trial Judge for actual production
whereupon.any particular document so called for shall be produced by the party in
possession of the same and received and marked by the court.

In any case where compliance with subrules (5) to (8) hereof or any of them would
give rise to oppression, undue expense or inconvenience, any party may apply before
the trial for a direction that the application of the rule be modified or dispensed with
upon such terms as to production of particular documents or otherwise as to the Court
may seem fit.

Subject to (3) below where a party has had in his possession or power a document:
(a) of which he or some other person acting as his agent was the author;
(b) of which he no longer has any true copy in his possession or power;

(c¢) which would be discoverable in the action in Part I of the first schedule of his list
of documents if it was still in his possession or power; and

(d) of which he may reasonably expect to obtain a copy from some other person
upon request and the payment of a reasonable fee;

he shall as soon as reasonably practicable, and in any event by no later than when he
files his list of documents, take all proper steps to obtain a copy of that document.
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Any document obtained by a party pursuant to sub-rule (1) above shall be subject to
inspection by the other parties in the action in similar manner to any other document
discovered by that party.

Where a party refuses to obtain a document under sub-rule (1) above on the grounds
that privilege is claimed for it, the Court may:

(a) determine whether the document would be privileged if it was obtained;

(b) order that party to comply with sub-rule (1) above in respect of that document if
it is found that no privilege would attach to it;

(c) order that party to seek to obtain a copy of that document and produce it to the
Court for the purpose of the Court determining whether privilege would attach to
it.

Discovery Against A Person Not A Party And Before Action

The Court may make an order for disclosure and production of documents:

(a) by a party to proceedings seeking such an order against a person who is not a
party;

(b) by any person seeking such an order against another person where both are
likely to be parties to subsequent proceedings.

Such order may be made:

(a) before commencement of proceedings, on a summons, with the person against
whom the order is sought made a defendant to the summons;

(b) after commencement of proceedings on an application in the action to-be served
on that person and all other parties to.the proceeding.

With the summons or application shall be filed and served a supporting affidavit,
specifying the documents sought and their relevance to the proceedings or proposed
proceedings.

On the hearing of the summons or application, where:

(a)
(b)
(©)

the applicant and the person/against whom an order is sought both appear to the Court
to be likely parties to subsequent proceedings; or

the‘applicant is a party to proceedings and seeks an order against a person who is not a
party to'the proceedings; and

the person against whom the order is sought appears likely to have or have had in his
possession, custody or power, any document relevant to the proceedings or proposed
proceedings,

the Court may order that person:

(i)
(ii)

(iii)

(iv)

to disclose whether those documents are in his possession, custody, or power;

to produce to the applicant such of those documents as are in his possession, custody
or power; and

to make an affidavit stating whether any specified documents are or at any time have
been in his possession, custody or power and, if not, when he parted with them, and
what has become of them.

upon production of documents to do any other thing which could be ordered under
Rules 58 and 59 if that person was a party to the action.

On a summons or application the Court may also make an order providing for any one or
more of the following matters:

(a)

the inspection, photocopying, preservation, custody and detention of property, which
is not the property of, or in the possession of any party, but which relates to:

(1) the subject matter of the proceedings; or
(i) property to which any question arises in the proceedings;
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(b)

(c)

(d)

(i) taking of samples;

(i) observation;

(iii) carrying out of any experiment;

(iv) playing or screening of tape recordings and films and other means of recording
sight or sound;

with respect to any such property mentioned in paragraph (a).

the inspection, photocopying, preservation, custody and detention of any property
which is in the possession or power of any party and which relates to:

(1) the subject matter of any likely subsequent proceedings between those parties;
or

(i) property to which any question may arise in any likely subsequent proceedings
between those parties.

(i) taking of samples;

(i1) observation;

(iii) carrying out of any experiment;

(iv) playing or screening of tape recordings and films and other means of recording
sight or sound;

with respect to any such property mentioned in paragraph (c).

No person shall be compelled to produce any document which he could not be compelled to
produce:

(a)
(b)

(1

2

3)

in the case of a summons under Rule 60.01(2)(a), if the subsequent proceedings had
already begun;

in the case of an application under Rule 60.01(2)(b) if he had been served with a
subpoena to produce the documents at trial.

Where a person who is ordered to do anything under Rule 60 incurs.substantial
expense or loss in complying with the order the Court may order that the party who
requested the making of the order pay to that person in addition to any amount which
the person served with the order is otherwise entitled to be paid an amount which is
sufficient to compensate him for such expense or loss as is reasonably incurred or lost
by that person in complying with the order.

The Court may refuse to make an order under subparagraph (1) hereof if the cost
incurred or to be incurred by the person requesting the issue of the order would
effectively prevent such person from proceeding with his action or defence or if it
seems otherwise desirable to do so or the Court may order that such costs be not
recoverable until the termination of the litigation or of any subsequent proceedings.

Where an order is made under subparagraph (1) hereof the Court shall either fix the
amount or direct that the amount be fixed by a Master.

Medical Examinations And Reports

The following Rules do not apply to any medical examination which a plaintiff is required to
undergo under the provisions of any Statute.

(1

2

Where in any action the medical condition or health of any party is in issue such party
shall from time to time, if and as required by the party against whom the claim is
made, submit himself for examination by a legally qualified medical practitioner
provided and paid by the party requiring the examination.

Any examination under Rule 61.02 (1) shall be arranged for such a time so that the

delivery of any report from the examination under Rule 61.06 occurs at least 7 days
before the first hearing of any application to refer the action for trial.
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(3)  Subrule (2) above does not apply to supplementary reports from a medical practitioner
who has previously examined the party and where the supplementary report is
confined to matters upon which a report could not reasonably have been obtained
within the time limited under (2).

(4)  The provisions of Rule 38.02 shall apply in respect of any failure of a party to comply
with subrule (2) above.

Where requested the party requiring the examination shall pay the party to be examined a
reasonable sum to cover travelling expenses to and from the place of examination and where
applicable a reasonable sum to cover any loss of wages or other earnings occasioned by the
attendance for examination.

Where a party refuses to be examined or in any way obstructs the examination, the Court
may order that all further proceedings in the action be stayed until the examination has taken
place.

A party shall not be entitled to any damages or compensation for any period during which he
refuses to submit himself or obstructs the examination.

(1)  An opposing party causing an examination to be made shall promptly deliver to every
other party a copy of any written report of the examination that the examining medical
practitioner may make.

(2) A party who makes default under paragraph (1) hereof shall be liable to an order for
discovery of the report and shall, unless good cause be shown to the contrary, be
ordered to pay the costs of the application for discovery.

If the examining medical practitioner makes no written report to the /opposing party
requesting the examination within fourteen days from the completion of the examination, the
party examined may request such medical practitioner to furnish him with a written report of
such examination.

For the purposes of Rule 61 “medical practitioner” shall extend, unless the Court shall
otherwise order, to a dentist,  psychologist, physio-therapist, occupational therapist,
chiropodist and any other person of a similar profession or occupation who could give expert
evidence about the health or medical condition of a person.

Summonses

An ex parte summons under Rule 7.03 shall be disposed of in Chambers upon affidavit
evidence unless the Court otherwise directs.

An inter partes summons under Rule 7.04, which proceeds on affidavits under Rule 7.06,
shall be disposed of in Chambers unless the Court otherwise directs.

An inter partes summons under Rule 7.04, which proceeds on pleadings, shall be disposed of
by a trial in open Court unless the Court otherwise directs.

(1) In cases of urgency a summons supported by affidavit may be made returnable in
Chambers for the Court to consider whether to grant the relief sought in the summons,
whether the time allowed for filing a notice of address for service to the summons
shall have expired or not.

(2)  Direction for specially returnable summons

The Court or a Registrar may, by administrative act, direct that a summons be dealt
with under subrule (1) at a specific time and place. No notice to any other party of
the hearing shall be required, other than due service of the summons, with a
notification to each party served of such time and place.
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(3) If a summons is made returnable under subrule (2) above for the Chambers of a
particular Judge or Master, it may be heard at that time, or so soon thereafter as is
convenient, in the Chambers of another Judge or Master or in another Courtroom
provided that the Judge or Master hearing the summons considers that the parties have
received such notice of the change as is appropriate in the circumstances.

(1) A summons for hearing in Chambers may be adjourned if the Court thinks fit from
Chambers into Court.

(2) A summons for hearing in open Court may be adjourned if the Court thinks fit from
open Court into Chambers.

A Judge or Master in Chambers may obtain the assistance of accountants, merchants,
engineers, actuaries, welfare officers, experts and other qualified persons to enable the just
and speedy determination of any matter, and he may act upon the certificate of such person.
Rule 82.06 shall apply to an expert under this Rule mutatis mutandis.

(1)  All hearings including interlocutory hearings, which by virtue of any law or any Rules
or practice of the Court are authorised to occur in chambers shall be held, in a
courtroom or Chambers to which the public has access unless the Court otherwise
orders.

(2)  The validity of any judgment or order made in Chambers is not affected by any
non-compliance or insufficient compliance with subrule (1) above.

(3) Notwithstanding the provisions of subrule (1) the public shall not have access to
hearings of Status Hearings, Settlement Conferences, mediations or interlocutory
applications conducted on the telephone.

(4)  The Court may at any time direct that proceedings that would otherwise be open to the
public shall not be so open if it considers that the-interests of justice, of safety or of
maintaining the decorum of its proceedings so require.

(1)  Notwithstanding any other Rule-or practice of the Court, the solicitor for a party may,
in accordance with any/Practice Direction for the time being in force, make a request
to the Registrar that an/ application in Chambers be heard and determined
electronically.

(2)-. Upon receipt of such a request the Registrar shall forthwith refer it to a Judge or
Master for an administrative direction as to whether the application is to be so heard
and determined. ' Such direction shall thereupon be advised by the Registrar to the
requesting solicitor.

(3) If the Judge or Master determines that the request be granted the application shall
thereafter be dealt with in accordance with the Practice Direction. It shall not be
necessary for any order or orders made to be pronounced orally in a courtroom or
chambers to which the public has access.

Special Orders And Declarations

Any person claiming to be interested under a deed, will or other written document may apply
by summons for the determination of any question arising under the document and for a
declaration of the rights of the person interested.

Where any person claims to be entitled to any right, and the question whether he is so
entitled depends upon the proper interpretation or validity of a Statute, a statutory instrument
or by-law or a Rule made or purporting to have been made under a Statute or statutory
instrument, he may apply by summons for the determination of the question, and for a
declaration as to the right claimed and consequential relief.
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Where any question arises between a vendor and purchaser of real estate (including a chattel
real) in relation to the contract or alleged contract, conveyance, transfer or other instrument,
or any question arising thereout or thereunder, either party, or any person claiming by
through or under a party, may apply to the Court by summons for the determination of the
question, and for a declaration of the rights of the person interested, and for consequential
relief.

The executors or administrators of a deceased person or any of them, and the trustees under
any deed or instrument or any of them, and any person claiming to be interested as creditor,
devisee, legatee or next of kin, or as cestui que trust under the trust of any deed or
instrument, or under any implied or constructive trust arising in relation to such deed or
instrument, may take out a summons for the determination without an administration of the
estate or trust of any question relating to such estate or trust and the declaration of the rights
of the person interested. Without derogating from the generality of the foregoing words the
Court may:

(a)  consider any question affecting the rights or interests of any person claiming to be a
creditor, devisee, legatee, next of kin or cestui que trust;

(b)  ascertain any class of creditors, legatees, devisees, next of kin or other persons;

(c)  order the furnishing of accounts by executors, administrators or trustees, the vouching
of such accounts and the manner in which such accounts are to be taken;

(d)  order the payment into Court of any moneys in the hands of executors, administrators
or trustees;

(e)  direct executors, administrators or trustees to do or abstain from doing any act relating
to the estate or trust;

()  approve any sale, purchase, compromise of other transaction;
(g)  determine any question arising in the administration of the estate or trust;

(h)  grant administration of the real and personal estate (or either) of the deceased or
administration of the trust and its assets absolutely or subject to conditions;

(i)  order any act to be done or step'to be taken which could have been ordered if an order
for administration had been made under subparagraph (h) hereof.

Any of the persons named in the last preceding Rule may in like manner apply for:
(a) » the administration of the personal estate of the deceased;

(b) the administration of the real estate of the deceased;

(c) the administration of the trust;

(d) ‘anyactto be done or step to be taken which the Court could have ordered to be done
or taken if any such administration order as aforesaid had previously been made.

Upon a summons or an application for the administration of any trust or of the estate of any
deceased person, if the questions between the parties can be properly determined without
pronouncing, or making, a judgment or order for administration:

(a) it shall not be obligatory on the Court to pronounce such judgment;

(b)  the Court may pronounce or make a judgment or order for administration subject to
such conditions as are deemed just.

Upon a summons or an application for administration or execution of trusts by a creditor or
beneficiary under a will, intestacy, or deed of trust, where no accounts, or insufficient
accounts, have been rendered, the Court may, in addition to the powers already existing:

(a)  order that the summons or application shall stand over for a certain time, and that the
executors, administrators, or trustees shall, in the meantime, render to the plaintiff a
proper statement of their accounts, with an intimation that if this is not done they may
be made to pay the costs of the proceedings;
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(b)  when necessary, to prevent proceedings by other creditors or by persons beneficially
interested, make the usual judgment or order for administration, with a proviso that no
proceedings are to be taken under such judgment or order without leave of a Judge.

Where a judgment or order is pronounced or made under Rule 63.06(b), the Court may, in
addition to the powers already existing, and to the powers conferred by the said Rule 63.06:

(a) direct what steps shall be taken with respect to the administration without further
directions from the Court, and by whom such steps shall be taken, and may give any
further directions that the Court thinks expedient;

(b)  direct that the executors, administrators, or trustees, or any one or more of them, shall
file in the Court an account with observations, and verified by affidavit.

Where an account is ordered under Rule 63.08(b), unless otherwise ordered:
(a)  such account shall show:
(1) the assets realized and unrealized;
(i) the funeral and testamentary expenses, and succession and other duties, paid and
unpaid;
(iii) the debts paid and unpaid;
(iv) the legacies paid and unpaid;
(v) the residue distributed and undistributed.

(b)  the account shall be signed by the person named in the order, and where a solicitor is
employed shall also be signed by him, and the solicitor shall certify that to the best of
his belief it is correct. The solicitor (if any) employed in the matter shall not be
changed without the leave of the Court. A copy of the account shall be kept by the
solicitor in his office, and shall be open to the inspection of any person interested in
the estate upon payment of the prescribed fee. Any such person may obtain a copy of
the account, which the solicitor shall furnish to/him upon payment of the prescribed
fee.

(c)  notice shall be given by advertisement or otherwise, as the Court shall direct, of the
account having been filed./If after a certain time, to be fixed by the Judge, no
application is made to a Judge respecting the account, it shall be treated as final, and
shall'not be reopened except under special circumstances.

(d)  the costs of the solicitor (if any) acting in the matter may be referred to the Court
which may pass the same, or direct payment of a sum in gross, or direct the taxation
thereof and direct by and to whom, or out of what fund, such costs shall be paid.

The Court shall not be bound to determine any question, or make any declaration, in any of
the cases set out in Rules 63.01 to 63.04 inclusive if in its opinion it is inexpedient to do so
either at all or on a summons.

The issue of proceedings under this Rule shall not interfere with the powers and discretions
vested in any executor, administrator or trustee except to such extent as the Court may order.

The consent of a new trustee to act shall be sufficiently evidenced by a written consent
signed by him and verified by the signature of his solicitor.

(1) Any mortgagor or mortgagee legal or equitable other than in respect of rights of
foreclosure or sale under the Real Property Act 1886, any person entitled to or having
property subject to a legal or equitable charge or a lien, and any person having the
right to redeem any mortgage, may by summons claim any or all of the following
relief:-

(a) payment of moneys secured by the mortgage, charge or lien;
(b) sale;
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(c) foreclosure;

(d) delivery of possession at any time and in particular either before or after a
foreclosure to any person entitled thereto;

(e) redemption;

(f) reconveyance;

(g) discharge of the security.

Where a defendant in a proceeding for foreclosure desires a sale to be ordered instead

of a foreclosure the Court may on payment into Court by the defendant of a sum

sufficient to cover the expenses of sale order a sale in place of a foreclosure in the first
instance.

Orders for possession under this or the preceding Rule shall not be made, if the
defendant is not the person actually in possession of the land, except after notice of
the proceedings has been given to the person actually in possession.

Orders for payment or possession whether made under this or the preceding Rule shall
be in Form 21.

63.14  No order under Rules 63.13 or 65, or in any action for the recovery of land, shall be made on
default except with the leave of the Court.

Transfer of Proceedings Between Courts and Tribunals

64.01  Where any civil proceedings in the Magistrates Court are transferred into this Court prior to
final judgment being entered therein, subject to any direction to the contrary being given:

(a)

(ab)

(b)
(©)

(e)

)

64.02 (1)

2

the proceedings shall continue in this Court in the action in which the 'removal was
ordered;

where proceedings if transferred from the Magistrates Court would be consolidated
with an action in this Court the order for the transfer may be-sought by an application
in the existing action in this Court;

each pleading filed in the proceedings in the Magistrates Court shall stand in this
Court as if it was the equivalent pleading under these Rules;

where-the. pleadings in the Magistrates Court refer to a monetary limit upon the
amount of the claim the plaintiff shall be at liberty without further leave to amend that
pleading within 21 ‘days of the receipt of the file of the Magistrates Court in the
Registry by deleting that monetary limit;

the time limited for the taking of the next necessary interlocutory step in the
proceedings under these Rules shall run from the date of the receipt of the file of the
Magistrates Court in the Registry;

without the need for any leave to amend, or any amendment, the heading on all
documents filed in the proceedings in this Court after the filing of the sealed Order for
the removal shall be changed (if need be) to delete any reference to the Magistrates
Court Act 1991 and to show the party being the plaintiff in the Magistrates Court as
the plaintiff, the defendant in the Magistrates Court as the defendant and any third or
subsequent parties in the Magistrates Court as such third or subsequent parties in this
Court.

Where any order has been made for the removal of any proceedings or judgment into
this Court from the Magistrates Court an office copy of such order shall be served by
the plaintiff upon the Registrar of the Magistrates Court within 14 days of the making
of the order.

Upon the service of the order pursuant to subrule (1) above the Registrar of the Court
on whom such order has been served shall forthwith forward to the Registrar of this
Court the complete file kept in that District Court for such proceedings.
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At the time of serving the order pursuant to subrule (1) the party so doing shall also
file an application for directions in the Court.

An application pursuant to Section 19(1)(b) of the Magistrates Act 1991 to transfer
civil proceedings commenced in the Court to the Magistrates Court may be made by
interlocutory application.

Upon an order being made pursuant to subrule (1), the Registrar shall forthwith
transmit a sealed copy of the order and the file relating to such proceedings to the
Registrar of the Magistrates Court.

The plaintiff in any civil proceedings in the Magistrates Court transferred to the Court
pursuant to Section 19(2) of the Magistrates Court Act 1991 shall within fourteen
days of the making of the order in the Magistrates Court file a sealed copy of the
order. If the plaintiff shall fail to do so within the said period, any other party shall
be at liberty to file the order of the Magistrates Court.

The party filing an order pursuant to subrule (3) shall forthwith file an application for
directions.

64.05 Where an action before the Commercial Tribunal is transferred to the Court:

(a)

(b)
(c)

(d)

The Commercial Tribunal shall forthwith forward its file as certified by the Registrar
of the Commercial Tribunal to the Registrar;

Upon receipt of such file the Registrar shall give the action a number in the Court;
Except where the Court directs to the contrary the party obtaining the order for
transfer in the Commercial Tribunal shall within fourteen days of the making of that
order take out an application for directions pursuant to Rule 55;

The Court may upon the application for directions or upon any proper application in

the proceedings, give such directions as are appropriate-concerning the pleadings,
interlocutory matters and other steps for the action to proceed in the Court.

64.06  Where an action in the Court is transferred by order of the Court to the Commercial Tribunal
the Registrar shall forthwith transmit a sealed copy of the order and. the file relating to the
action to the Registrar. of the Commercial Tribunal within 21 days of the making of that

order.

64.07 (1)

2

3)

The plaintiff in any/civil proceedings in the Supreme Court transferred to the Court
pursuant to Section 24 of the Act shall within fourteen days of the making of the order
in the Supreme Court file a sealed copy of the order. If the plaintiff shall fail to do so
within the said time, any other party shall be at liberty to file the order of the Supreme
Court.

Upon the filing of any such order, the Registrar shall at his discretion appoint a time
for a directions hearing, appoint a time for a conference or fix a day for the trial of the
proceedings.

Upon the filing of any order of the Supreme Court transferring proceedings in the
Court to the Supreme Court, the Registrar shall forthwith transmit the file relating to
such proceedings to the Registrar of the Supreme Court.

64.08 In any action transferred into the Court where any interlocutory step (other than the filing of
pleadings) has been completed before the receipt of the file in the Registry of the Court it is
not necessary to comply with these Rules in respect of any equivalent under these Rules of
that interlocutory step.
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Possession Of Land

Any person claiming possession of land under Part XVII of the Real Property Act 1886 shall
do so by a summons in Form 5 returnable at a fixed date and not less than sixteen clear days
after service.

In any proceedings for the possession of land where a defendant is not required to file a
notice of address for service he shall immediately after the first return date for the summons,
if the summons has not then been finally disposed of, file either in person or by a solicitor a
notice of acting in accordance with Rule 11.

(1)  Where in any proceedings for possession of land any person in occupation thereof is
named in the summons, the summons shall be served on him personally or in such
manner as the Court, or any statute, may direct.

(2)  Any person not named as a party in proceedings for the recovery of land may file a
notice of address for service stating that he, or his tenant as the case may be, is in
possession of the land or part of it.

(3)  Any person who files a notice of address for service under subparagraph (2) hereof
shall thereafter become, and be named as, a defendant to the proceedings.

Where, on the date on which proceedings for possession for land are commenced, a person
who is not a tenant (in this Rule called “an occupier”), and who is not joined as a defendant,
is or may be in occupation of the whole, or any part, of the land, the plaintiff shall either:

(a)  state in the summons that he does not seek to disturb the occupation of that occupier;
or

(b)  where he does seek to disturb that occupier, unless the Court otherwise orders serve on
him not less than 10 days before the date set for the hearing of the summons both the
summons and a notice that he may apply to the Court for an order that he be added as
a defendant, and that if he does not so apply at or before the date set for the hearing of
the summons, he may be evicted pursuant to a judgment entered in-his absence.

Without prejudice torany direction given by the Court, documents may be served on an
occupier for the purposes of Rule 65.04:

(a)~ petsonally; or
(b) by —
(i) affixing a copy of such documents to the main door or some other conspicuous
part of the property; and
(i) if practicable inserting through the letter box or letter slit at the property the
documents enclosed in a sealed envelope addressed to “The Occupier”; or
(c) in any manner prescribed or permitted by statute.

Where in proceedings for possession of land the Court is satisfied:
(a)  that no person is in possession of the land; and

(b)  that there is a defendant on whom the summons cannot otherwise be served without
undue expense and delay,

the Court may allow service to be effected in the manner provided by Rule 65.05(b)
notwithstanding that the defendant may be outside the jurisdiction at the time of such
service.

(1)  Where a person claims possession of land which he alleges is occupied by a person or
persons (not being a tenant or tenants lawfully holding over after termination of their
tenancy) who is or are in occupation without his licence or consent or that of any
predecessor in title of his which binds him, proceedings to recover possession of such
land may be brought by summons in accordance with the provisions of this Rule.

District Court (Criminal and Miscellaneous) Rules 1992, Part Il, as at 1 October 2008
Revoked by District Court Variation Rules 2006, rule 7 (4 September 2006) [1-94



65.08

65.09

65.10

65.11

65A.01

65A.02

65A.03

67.01

(2)  The summons shall be in Form 22.
(3)  The plaintiff shall file in support of the summons an affidavit stating:
(a) his interest in the land;

(b) the circumstances in which the land has been occupied without his licence or
consent and in which his claim to possession arises;

(c) that he does not know, and has not after reasonable enquiries been able to
ascertain, the name of all, some or any persons occupying the land who is or are
not named in the summons;

(d) that he has an immediate right to possession of the land;
(e) that the matter falls outside the ambit of Part V of the Residential Tenancies Act.

(4)  The provisions of Rules 65.04, 65.05 and 65.10 do not apply to proceedings under this
Rule except in so far as the Court may direct.

In proceedings for possession of land under either Part XVII of the Real Property Act 1886
or Rule 65.07 a party with the leave of the Court may adduce evidence on information and
belief.

A final order shall not be made on a summons under Rule 65.07 less than five clear days
after the date of service, except in case of urgency and by leave of the Court.

Where any person has applied to be made a defendant to a proceeding for possession of land,
judgment shall not be entered for the plaintiff until such application is disposed of.

A judgment for possession of land shall be enforced by a warrant of possession. The
warrant shall be in Form 27.

A plaintiff seeking a summary order for possession of land may proceed under Rules 25.01
or 25.02.

In any action seeking possession of land:

(1)  All persons in.occupation of the land, or claiming any entitlement to possession of it,
are to.be defendants in the action;

(2)-. Where the plaintiff cannot reasonably ascertain the identity of any person in
occupation of the land that person may be described in the action as ‘the occupier’.

Where any defendant named or described in a summons seeking possession of land cannot
be served personally without undue expense and delay the summons may be served non
personally on that defendant or person by affixing a sealed copy of it in a prominent position
on the land.

Interlocutory Applications

(1)  Unless the Court otherwise directs, or any enactment or Rule otherwise provides,
every interlocutory application in or for the purpose of, or in relation to, proceedings
commenced or to be commenced, which cannot otherwise properly be dealt with at a
directions hearing shall be made by application.

(2)  Where these Rules allow a party to apply to the Court or to make application to the
Court in an existing action this shall be done by filing and setting down for hearing an
application in Form 18 in accordance with these Rules.

(3)  Subject to these Rules, and to any direction to the contrary, all applications shall be
heard in Chambers.

(4)  Applications may be made specially returnable
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)

(6)

Notwithstanding the provisions of rule 67.04, the Court or a Registrar may, by
administrative act, direct that an application be dealt with at a specific time and place.
No notice to any other party of the hearing shall be required, other than due service of
the application, with a notification to each party served of such time and place.

If an application is made returnable under subrule (1) above for the Chambers of a
particular Judge or Master, it may be heard at that time or so soon thereafter as is
convenient in the Chambers of another Judge or Master or in another Courtroom
provided that the Judge or Master hearing the application considers that the parties
have received such notice of the change as is appropriate in the circumstances.

No further interlocutory order shall be made under this Rule after the making of the
order to proceed to trial unless special circumstances shall be shown to exist which
require such order to be made in the interest of justice.

67.02  An application shall be issued upon being sealed by the Court, and the party so issuing it
must at the same time file a copy thereof.

67.03 (1)

2
)

67.04 (1)

2

3)

67.05 (1)

2

67.05A (1)

A person may seek an interlocutory order without filing an application or without
serving such application where:

(a) the preparation of the application, or the filing or service (as the case may be) of
the application would cause undue delay or other mischief to the applicant; or

(b) where all parties interested consent to the order sought; or

(c) under these Rules or the practice of the Court, the order may properly be made
without prior filing and service of an application; or

(d) the Court dispenses with the requirements of this Rule.

Where the application affects the applicant only or where the interests of no other
party can be affected thereby application may be made without previous service.

In case of urgency the Court may hear an application and make an order by telephone,
radio telephone, telegram, telex, computer, radio, e-mail or television,

Except in cases within ' Rule 67.03, no application shall be heard unless it has
previously been filed, and served on all other parties likely to be affected thereby.

Unless the Court gives leave to the contrary, there must be at least two clear days
between the service of the notice of the initial or the adjourned time for the hearing of
the application and the date for that hearing, provided that in the case of applications
for time only, the application may be served on the day previous to the return thereof.

Where an application is served on a person who has not filed a notice of address for
service, and who is not in default of doing so, the application must be served
personally, unless the Court otherwise directs.

Subject to any direction given by the Court, no attendance shall be required on any
interlocutory application in respect of:

(a) an application which will affect the interest of no party other than the applicant;

(b) applications to which all parties who may be affected thereby consent in writing;

(c) applications in which the parties affected thereby have filed submissions
requesting in writing that attendances be dispensed with.

Applications in respect of which no attendance is required may be disposed of at any
time notwithstanding that the date for the hearing shown therein may not have arrived,
and an officer of the Court shall, as soon as practicable after such disposal, give notice
of the result thereof to the party or parties concerned or their solicitors.

Notwithstanding the provisions of Rule 67.01 the Registrar may in any action in
which all parties are represented by solicitors set down an application for hearing over
the telephone.
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67.06

67.07

67.08

68.01

(2)  The following provisions shall apply to the hearing of such an application over the
telephone:

(a) At the time appointed for the hearing of the application, or so soon thereafter as
the Judge or Master designated to hear the application shall be ready to proceed,
the Registrar will make a telephone call to the solicitor acting for each of the
parties.

(b) The solicitors acting for the parties shall be available to receive the telephone
call from the Registrar at the time appointed for the hearing of the application
and for not less than 30 minutes thereafter.

(c) When the respective telephone calls to all of the solicitors shall have been made
the Registrar shall connect such solicitors with the Judge or Master by way of
the conference telephone service operated by the Court.

(d) Upon their being connected, the solicitors acting for the parties will respectively
identify themselves to the Judge or Master before the hearing of the application
is commenced.

(e) During the hearing of the application, the solicitors for the parties will only
address the Judge or Master when invited to do so and no solicitor will interject
while the Judge or Master or any other solicitor is speaking.

() On making any order in respect of the application the Judge or Master will read
out to the respective solicitors the terms of the order made.

(g) A Judge or Master may at his discretion adjourn any hearing over the telephone
for hearing in court or in chambers.

(h) In any case in which a solicitor for a party shall not be available to receive the
telephone call from the Registrar in accordance with this subrule, the Judge or
Master may proceed to hear and determine the application-in the same way as he
might were a party not to attend a hearing in court orin chambers.

(i) Notwithstanding the previous provisions of this subrule a party or a solicitor
concerned in the hearing of an application that has been set down for hearing
over the telephone may attend at the Court at the time appointed for such hearing
and may appear directly before the Judge or Master hearing the application.

Subject to Rule 67.05 and Rule 62.08 and subject to any direction that may be given by the
Court, the parties concerned or their solicitors or counsel shall attend on the hearing of an
interlocutory-application.

If it shall appear to the Court when dealing with an application to which Rules 67.05 or

67.06 ‘apply, that it should be served on any party or person who has not been served

therewith, the Court may:

(a)  dismiss the application;

(b)  direct that it be served on that party or person and adjourn its disposal until such time,
and on such terms, as the Court thinks fit;

(c)  otherwise deal with the matter as justice may require.

Upon the hearing of the application, the Court may make any order or give any directions
relative to, or consequential to, the matter of such application as may be just.

Interlocutory Injunctions And Interim Preservation Of Property

Subject to any express provision in any Act or in these Rules an applicant for any order
required to be made urgently may be permitted to make the application orally or in such
other manner and on such notice to any other party as the Court may deem just and
expedient.
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68.02 (1)

2)

)

4)

(a) An application for the granting of an injunction or a restraining order may be
made by any party before, at or after the trial of the action or proceeding and
whether or not the injunction or restraining order was claimed in the party's
summons, counterclaim or third party notice as the case may be;

(b) An application for the granting of an injunction or a restraining order shall be
heard by a Judge.

(a) When urgency exists, the applicant may make the application on affidavit and ex
parte. Otherwise the application shall be made on affidavit and on notice. The
Court may require an ex parte application to be heard on notice;

(b) Upon an ex parte application, the court may only make an order for an interim
injunction or restraining order which is operative to a specific date. That date
will not be later than 21 days after the making of the order.

Where the Court grants an interim or interlocutory injunction or restraining order, any
party may apply for an order dissolving or varying the injunction. The court shall
hear and determine the application as expeditiously as possible.

In addition to any other endorsement which may be required by any Act or these rules,
any order made pursuant to subrule (2)(b) shall clearly state:

(i) the date upon which the Court will hear the parties to consider whether or not the
order will be continued;

(i) the right of any party to make application for an earlier consideration of the
terms of the order.

68.04  The Court may, on the application of any party to any proceeding, and upon such terms as
may be just:

(a)

(b)

(c)

(d)

make an order for the inspection, photographing, detention, custody, Or preservation
of any property that is the subject-matter of the proceeding, or as to which a question
may arise in the proceeding;

authorise:
(i) the taking of samples of any property;
(i) the making of any observation of any property;

(iii) the-trying of any experiment on or with any property provided that such
experiment does not result in/'the destruction of the whole of the property or the
damaging or disfigurement of a work of art;

(iv)< such other action as may be necessary for the purpose of obtaining full
information and evidence;

authorise any person to enter upon or on to any land or building in the possession of
any party or to do any other thing for the purpose of getting access to the land or
building;

in the case of tapes, recordings, films and other means of recording sight or sound
give all such directions as may be necessary for the playing or screening thereof.

68.05  For the purposes of Rule 68.04 “property” includes any land, chattel, or other corporeal
property of any description including without limiting the generality of the foregoing, video
tapes, audio tapes, recordings, films and other means of recording sight or sound.

68.06  Where the right of a party to a specific fund is in dispute in a proceeding, the Court may
order the fund to be paid into Court or be otherwise secured.

68.07  The Court may, at any time, order the sale in such manner and on such terms as are just of
any property (other than land) that is of a perishable nature or likely to deteriorate, or that for
any other reason it is desirable to sell at once.

68.08 Where:
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68.09

68.10

68.11

68.12

68.13

69.01

69.02

(a)  aparty seeks to recover specific property other than land, and

(b)  the party from whom recovery is sought does not dispute the title of the party making
the claim, but claims to be entitled to retain the property by virtue of a lien or
otherwise as a security for a sum of money

the Court may order that the party making the claim be at liberty to pay into Court, to abide
the event of the proceedings, the amount of money in respect of which the security is
claimed and any further amount for interest and costs as the Court may direct, and that upon
such payment being made the property claimed be given up to the party claiming it.

Where:

(a) any real or personal property forms the subject-matter of any proceedings in the
Court, and

(b)  the Court is satisfied that the property will be more than sufficient to answer all the
claims thereon in the proceeding or that sufficient security has been lodged with the
Registrar to answer all claims

the Court may at any time allow the whole or any part of the income of the property to be
paid during such period as it may direct, to any or all of the parties who have an interest
therein, or may direct that any part of the personal property be transferred or delivered to any
or all of such parties.

Where an application is made under Rules 68.02, 68.04 or 68.08 the Court shall have power
to give all such directions as to the conduct of the proceedings as might be given on an
application for directions.

No writ of injunction shall be issued. An injunction shall be made by a judgment or order
which shall have the same effect as a writ of injunction had previously:.

Where after judgment a plaintiff repeats or continues a wrongful or forbidden act or a breach
of contract the Court may issue an injunction to restrain that act or breach.

(1) Leave to compound a penal action shall not be granted where part of the penalty goes
to the Crown except upon notice to the Attorney-General.

(2)  The-order giving leave to compound a penal action shall state that the defendant
undertakes to pay the sum for which the Court has given leave to compound the
action:

(3)  Where part.of the penalty goes to the Crown the order giving leave to compound shall
direct payment of that part to the Treasurer.

Receivers

The Court may appoint a receiver in any proceeding in which it appears to be just or
convenient to do so.

(1)  An application for an injunction may be made as incidental to an order appointing a
receiver.

(2)  Where the applicant wishes to apply for the immediate grant of an injunction, he may
do so ex parte on affidavit.

(3)  On the hearing of an application under subparagraph (2) hereof the Court may grant
an injunction restraining the party beneficially entitled to any interest in the property
of which the receiver is sought, from assigning, charging or otherwise dealing with
that property until after the hearing of the application for the appointment of the
receiver.
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69.03

69.04

69.05

69.06

69.07

69.08

69.09

70.01

70.02

(4)  Where on the hearing of an application for the appointment of a receiver it appears
that there are matters in dispute which should be speedily resolved the Court may
order an early trial and make such interim orders as may be just.

Unless the Court otherwise orders, a person shall not be appointed receiver under this Rule
until he has given security to the Registrar in a sum approved by the Court or the Registrar to
account for what he shall receive as a receiver and to deal with it as the Court directs.

A person appointed receiver shall be allowed such remuneration, if any, as may be fixed by
the Court.

(1) A receiver must file accounts in the Court at such intervals or on such dates as the
Court may direct.

(2)  Each account shall be accompanied by an affidavit verifying it.

(3)  The party who obtained the order for the appointment of the receiver must upon the
account being filed forthwith obtain an appointment for the passing of such account.

(4)  The passing of a receiver's account must be certified by the Registrar.

The Court shall fix the days upon which the receiver shall pay into Court the amount shown
by his account as due from him, or such part thereof as the Court may certify as proper to be
paid in by him.

Where a receiver fails to:

(a) file any account or affidavit;
(b) make any payment; or

(c) perform any duty

he, and any other person, may be required to attend before the Court to show cause for the
failure, and the Court may give such direction as it thinks proper, including the discharge of
the receiver, the appointment of another; the payment over of funds in the hands of the
receiver and the payment of costs.

Without limiting the effect of Rule 69.07, when a receiver fails to file an account, or make
any payment on the dates or times fixed, the Court may:

(a) disallow the salary or remuneration charged by the receiver in that or any subsequent
account;

(b)  where the receiver has failed to make any payment, charge him personally with
interest at the rate set out in the third schedule on the amount neglected to be paid
while in his possession as receiver.

Where a receiver in any proceedings dies, becomes of unsound mind, becomes bankrupt or is
convicted of a criminal offence the Court may on application make such order as it thinks fit
for the removal of such receiver and the appointment of another receiver in his place, and for
the filing and passing of accounts by the former receiver or his representatives and for the
payment into Court of any amount shown to be due.

Sale Of Land

(1)  In this Rule and Rule 65 “land” includes any estate in land or any interest in or right
over land.

(2)  Nothing in this Rule and Rule 65 affects any provision of the Real Property Act 1886
relating to sale or possession of land.

Where in any proceedings relating to land it appears necessary or expedient for the purposes
of the proceeding to do so, the Court may:
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